The Australian Accountant 


Published Monthly for the Commonwealth Institute of Accountants, the 
Federal Institute of Accountants, and The Australasian Institute of Cost 
Accountants. 








< Subscription : 
Vo. V, No. 3 APRIL 25, 1938 Per annum, 20/- 
Single copies, 2/- 








Taxation Section 
Edited by J. A. L. Gunn, F.1.c.a. 


DEPRECIATION OF DAMS 


Section 54 of the Commonwealth Act provides for the allowance 
of depreciation of plant. “Plant” includes, inter alia, “fences, dams 
and other structural improvements on land which is used for the 
purposes of agricultural or pastoral pursuits.” In I.T.O. 1217 the 
following rates of depreciation are quoted: 

Dams a a ke ae ek cae ee 5% 
(now reduced to 24%) 
ee oe ee ee ee 

A subscriber has queried the correctness of the Commissioner’s 
decision in no longer allowing depreciation in respect of earth 
tanks. 

The first four definitions of “dam” in the Oxford Dictionary 
are as follow: 

(1) A bank or barrier of earth, masonry, etc., built across 
a stream to obstruct its flow and raise its level so as to 
make it available for turning a mill wheel or for other 
purposes: any similar work to confine water so as to 
form a pond or reservoir or to protect land from being 
flooded. 

(2) The barrier constructed in a stream by beavers. 

(3) A causeway through the fens. 

(4) The body of water confined by a dam or embankment. 

Example given: 

1892. Leutzner. Australian Word Book, 19. 

Dam (up country). A pond for watering cattle, made by 

throwing up a bank across a hollow or little gully. 

The Oxford Dictionary describes a “tank” as follows: 

An underground reservoir for water—a reservoir of water. 

(1) (a) In India, a pool or lake, or an artificial reservoir or 

cistern, used for purposes of irrigation and as a storage 
place for drinking water. The tanks, in fact, resemble 
the reservoirs for water works now to be found in most 
parts of England—artificial lakes they more properly 
deserve to be called. 
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(b) An artificial receptacle, usually rectangular or cylindri- 
cal, used for storing water or other liquids in large 
quantities. 

In Australia the word “dam” is used by many people to describe 
“any similar work to confine water so as to form a pond o 
reservoir.” In some inland places the public water supply js 
referred to as the “dam” where, as is often the case, it is an 
“artificial lake,” i.e., it consists of an excavation of the soil ina 
suitable catchment area. Some country residents would not know 
what you meant if you described it as the “earth tank.” On the 
other hand, a person engaged in this class of work is, I understand, 
usually called a “tank-sinker.” Also, most graziers refer to this 
type of reservoir as an “earth tank.” 

I am not competent to express any opinion on the subject. 

Under the Queensland Act, depreciation is allowed in respect of 
“fences and bores, wells, dams, or other improvements for the 
conservation of water.” If the Commonwealth Act were amended 
to agree with the Queensland Act “in the interests of uniformity,” 
any doubts would be set at rest. 


VicTor1AN Stamp Duty ON TRANSFER OF SHARES 


It is the custom of certain Personages in High Academic Places 
to adopt a superior attitude towards the work done by taxpayers 


associations, and to recommend, as a condition of membership of 
such associations, the study of works such as Stamp’s Fundamental 
Principles of Taxation. I have had many opportunities of observ- 
ing the excellent practical service rendered to the community by 
the taxpayers’ associations. This work would be better appreciated 
by the Personages if, before entering the High Academic Places, 
they were compelled to spend one year interviewing and listening 
to the viewpoint of taxpayers, completing their taxation returns, 
and checking their assessments. 

The following is an example where the Taxpayers’ Association 
of Victoria has rendered signal service to the community. It was 
practically incumbent upon every Victorian company, whether 
public or proprietary, in dealing with transfers of shares not 
registered on the Stock Exchange, to submit such transfers, 
together with relevant balance sheets, etc., to the Comptroller of 
Stamps for assessment of the correct stamp duty. This procedure 
must necessarily be followed in all cases provided for by S. 5 
of Act No. 4509, where there is no consideration in money o 
money’s worth, or where such consideration is less than the 
unencumbered value of the marketable security. In the case d 
transfers of unlisted shares where the consideration is not less than 
the unencumbered value of the shares, the Taxpayers’ Association 
suggested to the Comptroller that the directors should obtain é 
certificate from the auditor of the company that, in his opinion, the 
consideration is not less than such unencumbered value, and that 
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the directors could accept the auditor’s certificate as a basis for the 
afixing (and effectual cancelling) of the adhesive stamp provided 
for in the Act. The company would thereupon furnish the Comp- 
troller with particulars of the transaction. 

The Comptroller of Stamps has agreed to the Taxpayers’ Asso- 
ciation’s representations in the following terms: 

“I have to advise that there will be no objection to the registra- 
tion of such transfers by Companies, in all cases where— 

“(1) the Company auditor certifies that in his opinion, the 
consideration is not less than the unencumbered value of 
the Marketable Securities so transferred, and 

“(2) the Company within seven (7) days of the registration, 
furnishes to this Office the following particulars of the 
transfer : 

(a) Name of Company 

(b) Number and class of shares transferred 

(c) Name and address of transferor 

(d) Name and address of transferee 

(e) Date of transfer. 

(f) Consideration 

(g) Value of Victorian adhesive duty stamps affixed. 

“A Transfer made without consideration, in money or money’s 

worth, or upon a consideration of less than the unencumbered 
value of the Marketable Securities comprised therein, must be 
submitted to this Office for adjudication.” 


PENALTIES FOR FAILURE BY EMPLOYER TO Pay Waces Tax 

On the failure of a company to pay the Commissioner of Taxation 
the amount of wages tax required to be collected from employees 
under S. 16 (1) of the New South Wales Special Income and 
Wages Tax (Management) Act, 1933-34, the New South Wales 
Full Court held that the public officer of the company was liable 
to pay the penalty imposed on the company by S. 16 (8), but 
that the additional liability imposed on the company by S. 16 (8), 
“to account for and pay to the Commissioner” the tax which 
remains unpaid, was intended to create a civil liability, and there 
was nothing in any relevant statute imposing such a liability on 
a public officer (ex parte Lean, re Brady and another (1937), 
1 A.I.T.R. 63). On appeal, the High Court held that the public 
officer of the company was not liable to pay the penalty imposed 
on the company by S. 16 (8), and reversed the decision of the 
New South Wales Full Court on that point (Lean v. Brady and 
others (1937), 1 A.I.T.R. 228). 

The liability of a taxpayer to pay the amount of income tax to 
which he is assessed is enforceable as a civil debt due to the Crown. 
The tax assessed is recoverable by civil remedies only, and failure 
to discharge the obligation is not punishable as an offence. When 
S.252 (f) of the present New South Wales Income Tax (Manage- 
ment) Act speaks of “the doing of all such things as are required 
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to be done by the company under this Act or the regulations,” it js 
referring to the discharge of the various responsibilities placed 
upon the taxpayers in relation to the administration of the income 
tax law of which, perhaps, the best example, because the most 
commonplace, is making annual returns of income. “The language 
of the paragraph is not apt to describe the payment of tax, the 
satisfaction of a debt. The imposition upon a servant or agent of 
a company of a personal liability for the tax owing by the com- 
pany is a thing to be accomplished only by a very clear expression 
of legislative intention. The general words—‘doing all such things 
as are required to be done’—ought not to receive such a construc 
tion, and, in my opinion, were never intended to bear it. Default 
in doing such things is visited by the same penalties as are imposed 
on the company, and non-payment of income tax is not an offence, 
This confirms the view that the ‘things required to be done’ do 
not refer to payment of tax, but to the active responsibility falling 
on taxpayers in connection with returns, assessments and ancillary 
matters. 

“Accordingly, in my opinion, the public officer of a company is 
not personally liable for his company’s income tax. Still less is he 
liabie to fine or imprisonment for failure to pay it. According 
to the construction I have adopted of the operative words of 
S. 15 (1) of the Special Income and Wages Tax (Management) 
Act, it follows that the public officer is under neither a liability to 
fine or imprisonment for non-payment of the wages tax owing by 
the company, nor a civil liability enforceable against him personally 
for the amount owing” (per Dixon J., at p. 233). 


New Sout WaAtes Specrat INcomME Tax 
Reciprocal Agreement with South Australia 
Advices have been received by the secretary of the Taxpayers 
Association of New South Wales that the Premier of New South 
Wales has informed the Premier of South Australia that it is the 
intention of the New South Wales Government to introduce amen¢- 
ing legislation to enable a reciprocal arrangement to be made be- 
tween South Australia and New South Wales, to provide for the 
exemption of residents of South Australia from New South Wales 
special income tax in respect of dividends derived from a source 
in New South Wales. 





Taxation Question Box 


ProFits ON SALE OF REAL PROPERTY 
“Curious” writes, regarding S. 31 of the Queensland Act: 
The Facts 
“*A’ purchased a property on July 31, 1929, for £4,000, and on 
June 15, 1936, by contract of sale he sold the same property tor 
£5,600, upon the following terms: 
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“(1) Deposit of £2,800 receivable on June 15, 1936. 

“(2) The balance of £2,800 receivable on July 15, 1936, when 
possession was to be given to the purchaser, along with 
the deeds.” 


The Question 
2800 

“Ts ‘A’ taxed on 600" of £1,600, being the amount of profit 
derived in the year ending June 30, 1936, and the same propor- 
tion in the year ending June 30, 1937? or, is the whole profit 
exempt by reason of the fact that ‘A’ did not give possession to the 
purchaser until July 15, 1936, when the balance of purchase money 
was receivable by him? The real point is, can the transaction still 
be regarded as a ‘SALE’ in the year ending June 30, 1936, within 
the meaning of the Act, although possession was not given until 
July 15, 1936? 

“If, for the purposes of the Act, the ‘SALE’ did not take place 
until the date of possession being given, viz., July 15, 1936, the 
profit would not be assessable income, as such income would 
be derived in the seventh year next preceding the year of income, 


viz., June 30, 1937 (July 15, 1936).” 


Answer 

I am of opinion that the “sale,” for the purposes of S. 31, took 
place on June 15, 1936, i.e., the date of the contract of sale, and 
that the date of possession is immaterial; also, I am of opinion 
that the whole of the profit is assessable income of year ended 
June 30, 1936, and that it should not be apportioned as stated in 
the question. This does not appear to me to be a case where “the 
payment of the purchase price extends over a period of years” 
within the meaning of S. 31 (6). It extends over a period of 
one month. 


SALE OF SHEEP IN THE WOOL 
Question 

W.N.D., Queensland, writes: 

“I have seen a return which has been assessed as if S. 17 of the 
old Commonwealth Act were still in force, and I have also seen 
a similar assessment under the Queensland Act. Although there 
is no provision corresponding to S. 17 in the present Common- 
wealth Act, it would seem that the Commissioner is assessing as if 
that section were in the new Act. 


Answer 

Section 17 (1) of the Commonwealth Income Tax Assessment 
Act, 1922-1934, provided that where sheep in the wool were sold 
or otherwise disposed of by one person to another, the sale or 
disposal might, at the option of the purchaser to be declared upon 
making his return, for all purposes in connection with the assess- 
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ment of the income derived by the purchaser, be deemed to bea 
sale of sheep and wool as distinct from each other. Sub-sections 
(2) and (3) of S. 17 dealt with the method of arriving at the sale 
price of the sheep as distinct from the wool, and of the sale price 
of the wool as distinct from the sheep. It will be noticed that the 
exercise of the option granted to the purchaser by S. 17 did not 
affect the assessment of the vendor. 

Section 17 was omitted from the new Commonwealth Act. The 
Treasurer’s Explanatory Memorandum, at pp. 56-7, states: “The 
number of occasions in which this section (No. 17) has been taken 
advantage of by purchasers is so small that the Royal Commission 
recommended its excision in the interests of simplicity and wi- 
formity. The section was virtually inoperative for practical 
purposes.” 

In the absence from the Commonwealth Act, 1936-1937, of any 
provision similar to S. 17 of the previous Act, the position reverts 
to that stated in I.T.O. 1161, which sets out the Department's 
practice prior to the introduction of S. 17 in the form as it 
appeared prior to the repeal of the 1922-1934 Act. I.T.O. 1161 
states that “where in a contract of sale of sheep in the wool, either 
alone or in conjunction with other assets, sale and purchase price 
for wool on the sheep’s back is definitely specified in the agree- 
ment for sale, or in some other definite manner, the sale price 
should be treated as income to the vendor and as a business deduc- 
tion to the purchaser.” 

The position under I.T.O. 1161 differs materially from that 
under S. 17 of the previous Act. Section 17 gave the purchaser 
an option to declare whether the sale was to be deemed to be a sale 
of sheep and wool as distinct from each other. The exercise of 
that option did not affect the assessment of the vendor. The 
position under I.T.O. 1161 is that the parties to a contract are 
entitled, should they so desire, to treat the wool and the animal 
separately. In such an event, the wool is treated as a chattel, and 
the assessments of both the vendor and the purchaser are made on 
this basis. 

Vendor. Ina sale of sheep in the ordinary course of business, 
it makes no difference to the vendor whether sheep in the wool 
are sold as one unit, or whether the wool and the sheep are separated 
for the purposes of the sale. In both cases the proceeds form part 
of his assessable income of the year of sale. Where, however, the 
sheep are included in the sale of the whole of a business for the 
purpose of putting an end to that business, or in consequence of a 
resumption of land used by the taxpayer for that business, and 
(a) any of these sheep were natural increase bred by the taxpayer 
himself, and (b) were on hand on July 1, 1935 (or the beginning 
of the substituted accounting period), and (c) such station-bred 
natural increase had been ordinarily used by the taxpayer for 
breeding purposes, then, if these conditions apply, the proceeds of 
sale of these station bred breeders are excluded from the taxpayer's 
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assessable income, together with their opening values, so that 
any profit made will not be assessable, and no deduction will be 
allowed in the event of the opening value exceeding the sale price. 
(Commonwealth Act, S. 36 (2).) The same provisions are 
contained in the New South Wales, South Australian and Tas- 
manian Acts, but not in the Victorian, Western Australian and 
Queensland Acts. A vendor might be adversely affected if he 
sold the wool and the sheep separately, because the proceeds of 
sale of the wool on backs of station-bred breeders on hand on 
July 1, 1935 (if any), would be included in his assessable income, 
whereas if he sold the sheep and the wool together, the total 
proceeds of the station-bred breeders would be excluded under 
S. 36 (2). It is to be noted that that sub-section says: “the value 
of any live stock included in the sale, . . . shall not be included in his 
assessable income.” When, therefore, under the contract of sale 
the sheep and the wool are separated for purposes of the sale, the 
amount which is to be excluded under S. 36 (2) from the assess- 
ment of the vendor of a business is the value of the sheep as 
animals, and does not include the value of the wool on the sheep’s 
backs where the wool is sold separately. 

Purchaser. Where the sheep and the wool are sold separately, 
the purchaser is entitled to a deduction in his assessment of the 
amount paid by him for the wool from the proceeds of the sale by 
him of that wool, which may result in a considerable immediate 
saving of tax to the purchaser. On the other hand, the animals 


go into the purchaser’s live stock schedule at the reduced (i.e., off- 
shears) price, which will affect the amount of profit or loss on their 
sale or death. Also, if the purchaser has elected to value his clos- 
ing stock at market selling value, then the amount of the deduction 
in respect of the wool is exactly set off in the same income year by 
the increased profit on live stock account. 


Tax AGENT’sS CERTIFICATE 


Question 
E.H.S. (N.S.W.), asks: “Form 7 of the Commonwealth 
Regulations provides as follows: 


“Particulars relating to sources of information 


“To be given by— 
us : : 
A—Any person who charges directly or in- 
directly any fee for preparing or assist- Cross out 
ing to prepare this return. whichever 
' does not 


““B.—Every person carrying on business who does 
apply. 


not furnish with his return an agent’s 
certificate. 
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“ “Question Answer 
“*(1) What books of account, if any, are 
kept by or on behalf of the taxpayer? .. 
eee : 
a) Seetee 
ak!) ne 
““**(6) Have you satisfied yourself and, if 
so, how, that the books of account, or other 
sources of information upon which the 
return is based, are correct and disclose the 
whole of the taxpayer’s income from all 
SET 26 Gs-5e Bb. O85 56: he ad -Ke oe 

“ “* To be answered only by the person mentioned in ‘A’ above.’ 

“I submit that where a person charges any fee, he is required to 
answer Question No. 6 only, because the note at the foot states that 
that question ‘is to be answered only by the person mentioned in 
“A” above,’ and therefore, in accordance with this note, it is not 
necessary for the person mentioned in ‘A’ to answer Questions 
1 to 5 inclusive. Is my submission correct?” 

Answer 

No. The submission arises from a wrong understanding of the 
relationship of the word “only” to the rest of the note. 

The cardinal rule regarding the order of words or phrases is 
the Rule of Proximity: “Things which are to be thought of 
together must be mentioned together.” The English language has 
lost nearly all of its inflections, so that there is usually nothing 
but the position of a word to show with what other word or words 
the sense is to be connected. 

In accordance with the Rule of Proximity, “only” must be placed 
immediately before the word it is intended to qualify. Let us 
expand the note into a full sentence, omitting “only”—‘“Question 
No. 6 is to be answered by the person mentioned in ‘A’ above.” 
If I wish to state that the person mentioned in “A” is required to 
answer Question No. 6 alone, and is not required to answer the 
other questions, I should say: “Only Question No. 6 is to be 
answered by the person mentioned in ‘A’ above.” 

When I say “Question No. 6 is to be answered only by the 
person mentioned in ‘A’ above,” it must be taken to mean that 
Question No. 6 is to be answered by the person mentioned in “A” 
and no one else. But this direction does not mean that the person 
answering Question No. 6 is not required to answer the other 
questions. 





SUBSCRIPTIONS TO TAXPAYERS’ ASSOCIATIONS 
Question 
J.M. (Sydney) asks: 
“Do you consider subscriptions paid to a Taxpayers’ Association 
allowable deductions under S. 73 of the Commonwealth Act, and 
the corresponding provisions of the State Acts ?” 
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Answer 

Iam of opinion, yes. Section 73 (3) of the Commonwealth Act 
allows a deduction of any periodical subscription paid by the tax- 
payer in the year of income in respect of his membership of any 
trade, business or professional association. The allowance is 
limited to £10/10/-. 

These Associations perform a very valuable service to members, 
not only in endeavouring, sometimes successfully, to effect reduc- 
tions in income tax and to prevent increases, but the same service 
is rendered with regard to other imposts and, in particular, the 
Associations were signally successful in their efforts to obtain a 
reduction of Federal land tax. It is hardly necessary to point out 
that the reduction in land tax correspondingly increases the taxable 
income of a business. 

Apart from this, these Associations publish journals containing 
valuable information regarding taxation matters; they publish 
brochures annually showing the rates of income and other taxes; 
they give practical advice and help to members in their taxation 
problems. 

These Associations are, I believe, trade associations within the 
meaning of S. 73 (3), and therefore periodical subscriptions paid 
to them are allowable deductions limited to £10/10/- per annum. 
I believe the position to be the same under the State Acts. 


DEDUCTION OF FEE Pap TO BOOKKEEPER 
Question 

C.S. (Sydney) asks: 

“In the case of a taxpayer who derives income from property 
and who employs a bookkeeper to keep his accounts and/or prepare 
his returns for land and income tax purposes, is the amount paid to 
the bookkeeper an allowable deduction? 

“The Departments are not consistent. In some cases the deduc- 
tion is allowed, in others not. Where not allowed on the ground 
that the expense was not ‘incurred in gaining or producing the 
assessable income,’ the suggestion is that the expense was incurred 
after the income had been gained.” 

Answer 

If the fees paid are primarily for the keeping and/or audit of 
a taxpayer’s books of account, I am of opinion that they are 
deductible whether the income be derived from a business or from 
property. They are outgoings incurred in the course of gaining 
or producing the assessable income (S. 51). If the fees paid are 
for the preparation of income tax returns, I am of opinion that 
they are deductible under the new Commonwealth Act as an out- 
going “necessarily incurred in carrying on a business for the 
purpose of gaining or producing” assessable income. On the other 
hand, it is considered doubtful if a fee paid for the preparation of 
an income tax return is deductible where the income is income 
from property. 
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Liability to Income Tax on Interest on Money 
Raised by Debentures 


By R. S. TuRNER, A.I.C.A. 


I 

In recent years some hundreds of taxpayers have received State 
and/or Federal assessments which have caused them to take a keen 
interest in the question of the extent to which Australian laws require 
absentees, or non-residents of Australia, to pay tax on debenture 
interest paid by companies carrying on business in Australia 
Legislative provisions which at first glance appear to be quite 
simple have given rise to extensive litigation, and have caused 
counsel’s opinion to be sought in connection with many objections to 
assessments issued to debenture-holders. 

The two main provisions of the Federal Income Tax Assessment 
Act, 1922-32, which are relevant to this subject, are Sections 20 
(2) (b) and 16 (b) (iii). Similar clauses are to be found in the 
Acts of several of the States, but in this article it will be found 
convenient to deal primarily with the Federal sections. Hundreds 
of Federal assessments were issued on the authority of Section 16 
(b) (iii), which enacted that the assessable income of any person 
shall include interest credited or paid to any depositor or debenture- 
holder of a company. Perhaps only a score of companies were 
concerned each year with Section 20 (2) (b), which provided that 
in addition to any other income tax payable by it, a company shall 
also pay income tax on the interest paid or credited by the Company 
to any person, who is an absentee, on money raised by debentures 
of the company and used in Australia or on money lodged at interest 
in Australia with the company. A proviso to the sub-section 
empowered (or purported to empower) the company to deduct 
from interest paid to absentees a proportionate part of the tax 
payable under Section 20 (2) (b). This article will deal primarily 
with the tax imposed on the company under Section 20 (2) (b), 
and in a subsequent article, the independent liability of debenture- 
holders to assessment in respect of interest received by them will 
be discussed. 

Section 20 (2) (b) was included in the original 1922 Act, and 
a similar provision was first enacted in 1916. Apparently, after 
many years of unchallenged acceptance of the section, several 
companies gave closer consideration to its provisions, and objections 
were lodged on a variety of grounds. Certain companies claimed 
that as the money raised on their debentures had been used for the 
purchase outside Australia of goods or assets sold or used in 
Australia, or had been applied to the payment of expenses incurred 
outside Australia in connection with the business, the interest paid 
on the debentures was wholly or partly outside the scope of 
Section 20 (2) (b). After due consideration, the Federal Con- 
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missioner decided that these claims were well founded and amended 
assessments were issued. 

Assessments made under this section were then attacked on two 
other grounds, viz., that the provision was ultra vires because: 


(1) It had an extra-territorial application; and 
(2) it dealt with more than one subject of taxation and was 
therefore obnoxious to Section 55 of the Constitution. 


Four companies at least lodged objections based on these 
grounds, and ultimately the appeal of the Colonial Gas Associa- 
tion Ltd. was heard by the Full High Court. The Court unani- 
mously decided that the provision was valid and dismissed the 
appeal. The leading judgment was that of Dixon J., and the 
reasons advanced were of great interest. 

His Honour stated that the application of Section 20 (2) (b) is 
not limited to debenture interest which forms part of the assessable 
income of the absentee derived from sources in Australia: 


“Its operation was not meant to depend upon the existence of a separate 
or primary liability of the absentee to income tax in respect of that interest. 
Its purpose is to impose upon the Company an original or independent liability 
to assessment in respect of the interest paid to absentees, and it does so for 
the very reason that the absentee, or the interest paid to him, may be outside 
the operation of the provisions of the enactment taxing the recipients of 
income derived from an Australian source. The absentee and not the Com- 
pany is intended to bear the incidence of the tax, although the liability to the 
Crown is imposed upon the Company. Thus the deduction by the Company 
of the amount of the tax from the interest paid to the debenture holder is 
authorised by the proviso. This authority may in many cases prove ineffectual 
and companies may, notwithstanding its express statement, find themselves 
unable to make or retain the deduction. The reason is that many of the 
contracts of loan, which the proviso seeks to affect, will be governed by the 
law of some country outside Australia, and, therefore, except in Australia, 
the payment to the debenture holder of the full amount of interest will 
remain an enforceable obligation of the Company. This consideration, how- 
ever, cannot control the meaning of the enactment, which is, in my opinion, 
to levy the tax upon the Company and give it a right to deduct the amount 
as a remedy over against the debenture holder. Nor can the main provision 
be construed as contingent upon the effective operation of the proviso. Not- 
withstanding that the Company may be required, by the law of another 
country, to pay the interest without deduction, it is intended to remain liable 
to the Crown.” (51 C.L.R. 183.) 


Rejecting the view that the provision had an extra-territorial 
application, His Honour observed : 


“The fact that it is confined to companies deriving assessable income from 
Australia, in my opinion, removes the first objection. It may be true that 
the tax is imposed upon what may not form part of that assessable income. 
It may be conceded further that the payment of interest is not connected in 
the enactment with the receipts constituting assessable income. Thus, 
although the tax is laid upon companies deriving assessable income from 
Australia, it is not imposed with respect to that income or of any part of it. 
But when income, whether gross or net, is derived from Australia, the 
legislative power of the Parliament in respect of taxation, which is exer- 
cisable in relation to that circumstance, is not restricted to levying a tax 
upon the income so derived. To derive income from a country involves the 
person deriving it in a territorial connection with the country sufficient to 
support the validity of an exercise of the power in respect of the person 
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as distinguished from the income. The case is not one, as was The Commis. 
sioner of Stamp Duties v. Millar (1932), 48 C.L.R. 618, in which the only 
connection between the taxpayer sought to be made liable and the territory 
was a thing amounting to no more than a possible subject of taxation, which 
the Legislature had not selected as the subject of the tax. The derivation iy 
Australia of assessable income involves the conduct of operations or the 
possession of property or proprietary rights in Australia exposing a com. 
pany to the imposition of such relevant conditions by way of liability as 
the Legislature chooses. . 

“The condition which, under the enactment in question, must be complied 
with by a company if it derives assessable income from Australia, is that 
it shall pay in the first instance tax imposed in respect of the income oj 
persons residing elsewhere consisting of interest paid by the company upon 
loan money which it has applied to some purpose in Australia. I think suc 
a provision is within the territorial competence of the Commonwealth. 

“Tt will be observed that Section 20 (2) (b) provides: 

“In addition to any other income tax payable by it, a company shal 
also pay income tax on... .’” 


The Court held that the application of the sub-section is confined 
to companies deriving assessable income from Australia. Accord- 
ingly, if a company had no taxable income in any year, an assess- 
ment could still be made levying “absentee tax.” 


The second ground of objection was that Section 20 (2) (b 
dealt with more than one subject of taxation, and therefore contra- 
vened the provisions of Section 55 of the Constitution. It was 
argued that the tax was imposed not upon income, but upon an 
outgoing of the company, viz., interest paid to its debenture-holders. 


It was urged that the fact that the item was income—not neces- 
sarily assessable income—in the hands of the recipients was not 
relevant to the issue, because the tax was imposed as a primary 


nN 


liability of the company, and not as an agent for a principal. On 
this point, Dixon J. stated: 

“The subject matter of the Income Tax Assessment Act and Income Tax 
Acts has been defined or described in this Court in the British Imperia 
Oil Co. v. Federal Commissioner of Taxation (1925), 35 C.L.R. 422 and 
(1926) 38 C.L.R. 153; and in Cornell’s case, 29 C.L.R. 39. Some variation 
between these definitions or descriptions may be found, but at least it is 
clearly established by these decisions that the subject dealt with includes 
income, whether net or gross, derived by persons natural or artificial. Ifa 
primary liability to income tax upon interest paid by companies to absentees 
were imposed directly upon the payees, it would be undeniable that the 
subject of taxation was an item of the taxpayer’s revenue which did no 
fall outside the description of the subject with which otherwise the Assess- 
ment and Taxing Acts deal. For no distinction could be drawn unless upom 
the ground that there would be a departure from the general nature of the 
taxation in restricting the tax neither to cases in which the income has a 
Australian source nor to those in which the taxpayer has an Australian 
residence. Such a ground would be untenable, because the existence am 
extent of a territorial limitation do not enter into the description or definition 
of the subject of taxation, but relate only to the effect of locality upo 
liability to tax. The validity of such an enactment might be denied on 
territorial grounds, but not because of inconsistency with Sec. 55. The re 
question is whether in imposing the primary liability to the Crown direct. 
on the payer with a right of deduction from the payment and so, as I thm 

voiding invalidity on territorial grounds, the Legislature has changed the 
subject of taxation and infringed upon Sec. 55. In my opinion, it has 2 
done so. For the very restricted purpose of that Constitutional provisio 
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it appears to me unimportant that the tax levied in respect of the income 
should, in one case, be laid directly on the recipient and, in another, indirectly 
by imposing immediate liability to the Crown upon the person who pays him 
and giving that person a right of deduction or recoupment. In my opinion 
the subject of the tax remains the same. In each case the receipts or 
revenue of the persons intended to bear the tax is the subject selected. The 
difference lies, not in the subject of the tax, but in the mode of collecting it 
and the diverse personal liabilities which result. Neither these considerations 
nor the consideration that other countries may not recognise the Company’s 
right to deduct tax appear to me to be relevant to the narrow question set by 
Sec. 55 of the Constitution.” 

I desire to draw particular attention to the words in italics 
above, especially to the phrase “and so, as I think, avoiding invalid- 
ity on territorial grounds.” The only interpretation of these words 
which appears possible is that if the Crown attempted to levy tax 
directly on absentees in respect of interest paid outside Australia 
on debentures issued under an ex-Australian contract, the tax would, 
in the opinion of Dixon J., be ultra vires. Apparently, the learned 
judge’s view was not affected by the existence in the Federal Act 
of a provision that “income” includes interest upon money secured 
by mortgage of any property in Australia, and of a very wide 
definition of “mortgage” in Section 4. This is particularly interest- 
ing in view of the following dicta of Evatt J. in a short judgment 
0 “which he agreed with Dixon J.’s interpretation of Section 20 

2) (b) and with the reasons advanced by him: 

yt a company pays debenture interest to persons outside Australia, it is 
within the competence of the Commonwealth Parliament to tax the 
recipient of the debenture interest in respect of its receipt or to tax the 
company which is here in respect of the debenture holder’s receipt of the 
interest. Whether the Legislature does so by making the Company the 
agent for the debenture holder is nothing to the point. In all such cases the 
law passed is obviously one in relation to the peace, order and good 
government of the Commonwealth with respect to taxation. (Sec. 51 (11) of 
the Constitution. )” 

If my interpretation of the statement of Dixon J. is correct, 
the learned justices appear to hold conflicting views as to the 
competence of the Legislature to levy tax in absentees’ assessments 
on this particular interest. An examination of the arguments 
supporting opposite views on this subject will be made when the 
liability of the debenture-holder is considered. 

It is possible that leave to appeal to the Privy Council would have 
been sought by the Colonial Gas Association, but for an important 

ght by 

amendment to Section 20 (2) (b) in 1933. Thereafter the 
“absentee tax” was not imposed on companies which paid debenture 
interest under a contract, the interpretation of which was not 
governed by the laws of the Commonwealth or of a State. The 
beginning of the history behind that amendment gces back to 1926, 
in which year Tomlin J. (now Lord Tomlin) gave judgment in 
the English Chancery Court in the case of London & South 
American Investment Trust Ltd. v. British Tobacco Co. (Aus- 
tralia) Ltd. (1927 1 Ch. 127). 

In that case, the plaintiff was an English company which had 
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its registered office, business and management in England. It was 
the holder (on the English register) of shares in the defendan 
company, and the holder of stock in Australian Pastoral Compan 
Ltd. The defendant company was also an English company, and 
had its registered office in England. It did not carry on business 
but received its revenue from its shareholdings in four other com. 
panies which carried on business exclusively in Australia. The 
defendant company had its head office and board of directors iy 
Australia, where it declared its dividends. It had, however, ay 
English register of shareholders as well as an Australian register 
The Federal Commissioner assessed the Trust company to tax in 
respect of its dividends received from holdings in the Tobaecg 
company and the Pastoral company. Experiencing difficulty in 
collecting the tax, the Commissioner, purporting to act unde 
Section 50A of the Act, sent notice to the Tobacco compan; 
appointing it agent for the Trust company, and requiring it to pa 
to him out of the dividends payable to the Trust company a sum 
of £67/18/-, being the full amount of tax due by that company. 
The Tobacco company complied with the Commissioner’s notice 
and was subsequently sued in England by the Trust company for 
repayment of the £67/18/- on the grounds: 


(1) That the Trust company was not assessable to Australian 
income tax at all. 

(2) That insofar as the Australian Act purported to authorise 
the taxing of persons domiciled and resident in England 
in respect of dividends payable to them by English com- 
panies—even companies carrying on business in Aus 
tralia—the legislation was ultra vires the Constitution. 

(3) That whether the legislation was ultra vires or not, as 
between the two companies the contract which regulated 
their relations was an English one, and the dividend 
payable to the Trust company was a debt recoverable 
and locally situate in England, and that it was no answer 
to the claim for the dividend that the Tobacco company 
had been compelled by Australian law to make certain pay- 
ments to the Federal Government. 


In an important and far-reaching judgment, Tomlin J. decided: 
(a) That the powers of taxation conferred upon the Common- 
wealth Legislature do not extend to authorise the impos: 
tion of taxation upon a person who is not resident or 
domiciled within the Commonwealth in respect of property 
which is not situate within the Commonwealth. 
That the shares held by the plaintiff company in the 
defendant company were situated in England; that the 
contract between the two companies was an English 
contract, and therefore the defendant company could 
not justify any deduction from the dividends based upon 
Commonwealth legislation. 
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As regards paragraph (a), the finding is diametrically opposed 
to the view taken by the Full High Court in Nathan v. F.C. of T. 
(25 C.L.R. 183) and Murray v. F.C. of T. (29 C.L.R. 134). 
Tomlin J. rejected the view adopted by the High Court that it is 
necessary to look beyond the share to the fund from which the 
receipts are derived which come to the shareholders. Strangely 
enough, although the Tobacco case was argued eight years after 
Nathan’s case was decided, and five years after Murray’s case, 
neither counsel appears to have referred to the High Court deci- 
sions or to the English cases which formed the basis of the High 
Court’s reasoning. Authoritative opinion in Australia is that if 
the matter were ever taken to the House of Lords or the Privy 
Council, the view of the High Court would be adopted. 

However, it is possible that Tomlin J. may be wrong in his first 
conclusion, and yet correct on the second point, i.e., that the tax was 
properly levied on the Trust company, but as between the two 
companies, the full dividend had to be paid, notwithstanding the 
fact that the Tobacco company had been compelled to make a 
payment to the Crown as “agent” for the Trust company. In any 
event, the judgment of Tomlin J. does not appear to have been 
directly questioned by any Australian Court, and the Royal Com- 
mission on Taxation—as will be seen later—raised no doubt as to 
the correctness of the result of the Tobacco case. 

As was previously stated, in 1933, Section 20 (2) (b) was 
amended so that the “absentee tax” was only imposed on companies 
which under Australian contracts paid debenture interest to absen- 
tees. Since the Tobacco case in 1926, it had been impossible for 
companies to use the right given them by a proviso to Section 20 
(2) to deduct and retain for the use of the company from the interest 
payable to absentee debenture holders, such an amount as was 
necessary to pay the tax imposed on the interest by Section 20 (2) 
(b). If such a deduction had been made, it could only be expected 
that the debenture-holders would sue the company for payment 
in full. As a result, the companies affected bore the full burden 
of the tax for a number of years—a result which could scarcely 
have been the real intention of the Legislature. 

This state of affairs might have continued even longer, but for 
another incident. Prior to 1930 very few assessments would have 
been made against absentees who merely derived interest on deben- 
tures or dividends on shares of Australian companies. If the 
whole of the interest paid to the absentee had been subjected to 
Section 20 (2) (b) tax, the fourth proviso to that section would 
have the effect of extinguishing any liability of the debenture- 
holder to tax on the interest unless his Australian income was so 
large that his rate of tax exceeded the company rate. In the case 
of an absentee shareholder, if approximately 100 per cent. of the 
dividend received were subject to the Section 16 (b) (iii) rebate, 
the shareholder’s Federal tax would be negligible unless his rate 
of tax exceeded the company rate. However, with the advent of 
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the special property tax in 1930, a new state of affairs arose, 
Dividends from trading companies would not be paid wholly out 
of property income in the hands of the company, and the whole or 
part of the dividends would be subject to the special property tax. 
Again, absentee debenture-holders who had not previously been 
assessed for the reasons already stated, now became liable—if they 
were really subject to any Federal tax—to special property tax on 
the whole of their interest. 

It is no exaggeration to say that thousands of assessments 
were issued to absentees in respect of dividends and interest 
received by them from companies carrying on business in / ustralia, 
This caused an outcry in London, because British income tax had 
already been paid on the income, and pressure was brougiit to bear 
on leading Australian officials in London in an endeavour to secure 
the withdrawal of the assessments. This was unsuccessful, but it 
is thought that the agitation had a bearing on subsequent events 
which removed some of the anomalies associated with the assess- 
ment of absentees. 

The amendment to Section 20 (2) (b) in 1933 was made during 
the period when the Royal Commission on Taxation was function- 
ing. That body was thus enabled to consider the state of the law 
before and after the amendment, and its recommendations regard- 
ing Section 20 (2) (b) are very interesting. They are to be found 
in paragraphs 834 to 839 of the Report. The Royal Commission's 
view was that, as the British Tobacco judgment was given on 
July 30, 1926, it would become generally known—particularly to 
interested companies—by say, January 1, 1927. Any company 
making an issue of debentures after that date could have inserted 
a provision in the debenture deed which formed the basis of the 
contract empowering the company to deduct from interest payable 
to debenture-holders any income tax imposed on such interest by 
the law of the Commonwealth or a State, and which the company 
had, pursuant to that law, been required to deduct from that 
interest. 

There is nothing unreasonable in the Royal Commission’s recom- 
mendation on this point, although it does not perhaps give full 
weight to the effect on overseas borrowing of the insertion in a 
contract that a debenture-holder shall be liable to what may seem 
a very uncertain tax liability. However, the Commonwealth, New 
South Wales, South Australia and Queensland Acts did not give 
effect to the recommendation, and it is thought that this was 
largely due to the effect of the protests from London at the issue 
of assessments for the financial year 1930-31 et seq. The new 
Tasmanian Act contains a section adopting the recommendation ol 
the Royal Commission, whilst the Victorian Act has a further 
modification. Section 111 follows the recommendation, but instead 
of selecting January 1, 1927, as the relevant date, it has relieved 
a company from liability to pay “absentee tax” on debentures issued 
before the commencement of the Act, i.e., January 12, 1937, where 
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it is impossible for the tax to be recouped by deduction from the 
interest payable. 

The provisions of the 1936 Federal Act which replace the old 
Section 20 (2) are contained in Sections 125 to 128. Section 125 


reads : 

“(1) Where interest is paid or credited by a company to any person 
who is a non-resident— 

(a) on money secured by debentures of the company and used 
in Australia or used in acquiring assets for use or disposal 
in Australia; or 

(b) on money lodged at interest in Australia with the company ; 

the company shall be liable, without affecting its liability (if any) 
in respect of other income tax payable by it, to pay at the rate 
declared by the Parliament— 

(i) where the person to whom the interest is paid or credited 

__. 1S a Company—income tax upon that interest; and 

(ii) where the person to whom the interest is paid or credited 
is not a company—income tax upon so much of that interest 
paid or credited in the year of income as exceeds Two 
hundred and fifty pounds. 

“(2) The company may deduct and retain for its own use so much 
of the amount payable to that person as is necessary to pay the tax. 

“(3) Where a company establishes, to the satisfaction of the Com- 
missioner, that a person can enforce payment, without any deduc- 
tion under this section, of interest on any such money secured by 
debentures, or on money lodged at interest with it, this section 
shall not apply in respect of the interest. 

“(4) This section shall not apply to interest paid or credited to a com- 
pany which is carrying on business in Australia, and which has a 
public officer duly appointed under this Act, unless the Com- 
missioner, by notice in writing to the company paying or crediting 
the interest, directs that the section shall so apply.” 

An important difference between Section 125 and Section 20 (2) 
of the previous Act should be observed. As mentioned earlier in 
this article, the High Court has stated that the application of 
Section 20 (2) was confined to companies deriving assessable 
income from Australia. This restriction, however, does not exist 
under Section 125, which imposes the tax on a company “without 
affecting its liability (if any) in respect of other income tax payable 
by it.” At first glance this may seem relatively unimportant, but 
there is a further interesting point. “Company” includes all bodies 
or associations corporate or unincorporate (Section 6). Would the 
Melbourne and Metropolitan Board of Works, the Melbourne 
Harbour Trust, or any similar semi-Governmental or municipal 
authority, be a “company” within the meaning of the Act? If so, 
notwithstanding that its revenue would be exempt from tax under 
Section 23 (d), would it be liable to pay tax under Section 125? 

It will be observed that paragraph (a) extends the scope of the 
tax as compared with the earlier Acts in that, where formerly the 
tax was imposed on interest on “money secured by debentures and 
used in Australia,” the words “or used in acquiring assets for use 
or disposal in Australia” have been added. In the third paragraph 
of this article, it was indicated that certain companies had estab- 
lished that their debenture moneys had been used in acquiring 
outside Australia plant or other assets used later in Australia. This 

B 





178 THE AUSTRALIAN ACCOUNTANT APRIL 


technicality enabled them to be freed from the “absentee tax” tp 
a certain extent for several years. The new Act has remedied 
what was considered to be a defect in the earlier provision. 

The new Federal Section 125 gives effect to the policy of alloy. 
ing a statutory exemption to non-residents (other than companies) 
and accordingly no tax is payable in respect of the first £250 oj 
interest paid annually to any person other than a company. The 
New South Wales, Victorian and Tasmanian Acts differ from the 
Federal provision in this respect, but the South Australian and 
Queensland sections resemble the Federal Section 125, subject to 
the difference in the statutory exemptions allowed by those States. 

The actual form of Section 125 (3) of the Federal Act differs 
materially from Section 20 (2) (b) as amended by the 1933 Act, 
but the effect appears to be unchanged. The company now ha 
the onus of proving to the satisfaction of the Commissioner that 
it cannot effectually deduct tax from interest payable to its deben- 
ture-holders, because by so doing it would be liable to be sued for 
the amount deducted. Probably little difficulty will be experienced 
with the Commissioner in this regard, because it should be possible 
to determine whether or not the British Tobacco decision js 
applicable to each case. 





Readers’ Questions and Replies 


Hotret Accounts: PERCENTAGES OF Bar PROFITS 
Question 

A New South Wales correspondent writes: 

“TI should be obliged if you could advise me whether in the 
hotel trade it is the accepted practice to calculate percentages of bar 
profits against purchases or sales. I have a client who is emphatic 
on the point that the percentages should be calculated on purchases, 
and that any other basis would be misleading to people engaged in 
this particular trade.” 


Answer 

Enquiries made in Melbourne support the view of our correspor- 
dent’s client that it is customary to calculate the percentages on 
purchases, but we have been unable to obtain any explanation of 
the reason for this custom, which does not appear to us to offer 
any special advantages, except familiarity on the part of those 
engaged in the trade. None of several English and American 
text-books on hotel and club accounts which we have consulted 
makes any reference to this practice, and when percentages are 
used in the illustrations in these texts, we notice that they are 
invariably calculated on sales. 

Perhaps some of our readers who have had experience in this 
class of accounts may be able to throw further light on the reason 
for what appears to be a custom peculiar to Australia. 
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Articles in Overseas Journals 
The Accountant— 

January 29, 1938—Part v of the series of articles by E. J. 
Broster on the Mathematics of Costing, and editorial comment 
thereon: Leading article on the Personal Liability of a Receiver 
for Rent: Production Costs and the Sales Department, by 
George S. Rolfe, a note on some aspects of co-ordination between 
the factory and the selling department: Duty of Receiver- 
Liquidator, a question and answer on the legal position of a 
receiver-liquidator in regard to liquidation costs when the assets 
realise insufficient to pay the amount due to the debenture- 
holder: The Inception of Voluntary Liquidation, a lecture by 
G. Cameron Ollason on the procedure under the English Act. 

February 5, 1938.—Part vi of the series of articles by E. J. 
Broster, with editorial comments: Unification of the Account- 
ancy Profession, by Richard A. Wilby. 

February 12, 1938.—Part vii of the series of articles by E. J. 
Broster, with editorial comments: Text of a letter sent by the 
New York Stock Exchange Committee on Stock List to the 
presidents of corporations having securities listed on that 
Exchange, in regard to the manner of showing losses on 
inventories (including forward purchases) in _ published 
accounts: Leading article commenting on the letter from the 
New York Stock Exchange: University Training for Account- 
ants, two short articles presenting different points of view on 
this question. 


The Journal of Accountancy— 

February, 1938.—Accountants’ Certificates, a lecture by Car- 
man G. Blough, of the Securities and Exchange Commission: 
Staff Training, by Edmund J. Conway, the prize essay in a 
contest conducted by the American Institute of Accountants: 
Corporate Re-organisations, by Victor H. Stempf. 


The Canadian Chartered Accountant— 

February, 1938.—Editorial on “The Typical Embezzler,” as 
revealed by a study made by the United States Fidelity and 
Guaranty Company of Baltimore, of a thousand and one cases: 
Costing and Control in a Shoe Manufacting Business which 
Operates its Own Retail Outlets, by Rutherford Williamson : 
Inventory Valuation and Business Profits, the Case for a Stabi- 
lised Basis, by Albion R. Davis, reprinted from the National 
Association of Cost Accountants’ Bulletin of December 1, 1937. 


The Incorporated Accountants’ Journal— 
February, 1938.—The Training of the Practising Accountant, 
a lecture by Cedric V. Walter: Accounts from Incomplete 
Records, a lecture by R. A. Fricker. 
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Planning an Accounting System 
By A. A. FitzGERALp 


I—Tue APPROACH 


No other accounting work so closely approaches to that of the 
creative artist as does the planning of accounting systems. Natu. 
rally, therefore, no other accounting work is nearly so interesting. 
But, by the same token, none is so difficult, and in no branch of 
accounting is less help to be had from the standard text-books, 
Why is this? Is it because of the undeniable fact that systems 
suitable for use in various types of business differ so widely in 
details that it is thought to be well nigh impossible to lay down 
general principles? Certainly, a good accounting system is “tailor 
made.” It must be fitted, not only to a certain type of business, 
but also to the needs of a specific business unit. In just such a way 
must the Paris model be designed to suit not only a particular type 
of beauty, but also the physical irregularities and mental idiosyn- 
crasies of an individual wearer. So also must the architect con- 
sider personal tastes and needs as well as types of buildings and 
the adaptability of sites. 

Yet neither the tailor nor the architect is forced to depend 
entirely on individuality or opportunism. On the contrary, every 
successful tailor and every effective architect works upon set 
principles of his art, no matter how distinctive may be the products 
of his genius. So it should be in accounting. Every accounting 
system should conform to some homogeneous plan, though there 
should properly be different plans for different systems. Behind 
those diversities, however, there are certain unities—certain prit- 
ciples of universal application. The first of those principles is s0 
obvious that it should not be—but unfortunately is—necessary to 
state it, namely that every accounting system should be planned. 
It should not be left to grow of its own accord or to be the outcome 
of the day-to-day exigencies of a business. Accounting is the 
process of recording in a permanent and useful form the facts 
of business operations and transactions. To be useful it mus 
have a definite objective, and the best objective—because it is the 
most comprehensive—is to provide information which will assis 
the managers of a business to secure the optimum results. 

Business managers need the kind of information which only a 
accounting system can provide, for three purposes: 

(1) As an aid in the control of avoidable waste of money, 
material or effort; 

(2) As a safeguard against dishonesty ; 

(3) As a guide for the future, in the setting of standards 
based upon records of past experience. 

Accounting provides the information which managers need, it 
the form of accounting reports and statements, prepared from 
accounting and statistical records. These reports and statements 
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satisfy the criterion of utility only when they are prepared within 
such times and at such intervals as will enable the managers to use 
them as aids to control. 

Accounting reports and statements are thus the culminating 
points of the whole accounting process, the end to which all account- 
ing effort should be directed. Consequently they should exercise 
a dominating influence over the accounting system, which should 
be designed to produce the kind of reports and statements which 
the managers need and can use, at the times at which the managers 
need and can use them. Hence, I would say that the second 
general principle of planning of accounting systems is that, before 
the detailed work is commenced, there should be a clear and precise 
understanding of the nature and periodicity of the reports and 
statements which are to be produced. 

These reports and statements are of two main kinds—financial 
(exemplified by the balance sheet) and operating (exemplified by 
the profit and loss statement). But the balance sheet and the 
profit and loss statement are not the only financial and operating 
statements which managers will need in controlling a business. 
Consider, for example, the following list of accounting statements 
(taken from various chapters in J. O. McKinsey’s admirable work, 
Managerial Accounting) : 


Financial— 

Statements of financial commitments and resources. 

Lists of book debts classified according to “age.” 

Financial budgets and comparisons of actual financial condi- 
tion with the budget. 

Stock schedules, showing different classes of stock carried, 
and the extent of the investment in idle or slow-moving 
stock. 

Rates of turnover of stock of various kinds and of book 
debts. 


O perating— 

Sales classified according to territories, branches, depart- 
ments, classes of customers, salesmen, terms of: trade, 
methods of delivery, commodities, quantities. 

Expenses classified according to the purpose served, 
branches, departments, salesmen, whether “fixed” or 
“variable,” whether “general” or “specific.” 

Production costs classified according to elements of cost, 
whether “direct” or “indirect,” factories or branches, 
commodities, standards and variations from standards. 

Schedules of stock in hand, to arrive, appropriated to con- 
tracts, production orders or customers’ orders. 

Ratios of costs and expenses to sales. 

Operating budgets and comparisons. 


Of course, all of these reports and statements are not likely to 
be needed in any given business: many of them, however, will be 
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needed in every business, and the list, incomplete as it is, serves 
to emphasise the point that the balance sheet and the profit and 
loss statement, though perhaps the most important accounting 
statements, are not the only statements that the accounting system 
must provide. To the list should be added those statements such 
as sales analyses and expense schedules, which will be needed for 
sales tax and income tax returns. 

A planned accounting system should be so arranged that all the 
information which is likely to be useful to and used by the manage. 
ment may be prepared when required and as often as it is required 
with as little further trouble as possible. In other words, the 
analysis of transactions and operations should be sufficiently 
exhaustive to obviate the necessity for further analysis or dissec. 
tion. Two simple illustrations of avoidable inconvenience and 
delay may be cited. Sometimes it happens that information as to 
sales of various lines in quantities is required at short notice, 
Unless provision has been made for that in the initial sales dissec- 
tion, the sales must be re-dissected in a hurry, with the almost 
certain result that some part of the accounting staff will be put 
to work at high pressure, with all the risk of error which work 
done in those conditions entails, while the managers are fuming 
and fretting at the delay. And often it happens, again at peak 
periods, that further analyses of expense accounts must be under- 
taken for taxation purposes. 

It is not suggested that it will always be possible to foresee and 
to provide for such unfortunate eventualities, but it is suggested 
that a little extra thought given to the planning of an accounting 
system will often avoid them. In the case of income tax schedules, 
the requirements of the Commissioners are known well in advance 
and can usually be met in the ordinary course of the accounting 
procedure with much less trouble than is involved in the irritating 
and time-wasting method of post facto dissection. The accountant 
should always remember that the efficacy of an accounting system 
is apt to be judged by its capacity to meet sudden demands for 
additional information, and he should be on the alert to anticipate 
such demands as far as possible. 

On the other hand, a word of warning is necessary. It would 
be possible so to design an accounting system as to provide at great 
expense for every possible request for information, only to find 
that the greater part of the detailed information made available is 
never asked for, and if supplied, is rarely used. A sense of 
proportion is one of the distinguishing characteristics of a good 
accountant, and this sense is often called for in deciding whether 
the expense entailed in catering for a possible demand for informa- 
tion is justifiable, or whether, on the other hand, the occasional 
need may be more economically met, as it arises, by a special 
analysis. Obviously, the decision will sometimes be difficult. It's 
therefore a good plan to seek the co-operation of the other executive 
officers in determining the precise nature of the reports and state 
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ments which they are likely to need at regular intervals. The 
accountant, however, should have a better knowledge than the 
other officers of what it is possible to provide in the way of account- 
ing data, and he should be able to suggest to the managers what 
statements should be prepared. Instances are not unknown of 
managers who have been sadly in need of information, which lies 
hidden in the mass of accounting records, awaiting the call. That 
should not be possible in a planned system. Therefore, let your 
managers know what information you propose to collect and 
tabulate, show them, as tactfully as possible, what use they can 


| make of it, and seek their opinions as to what further data they 


will need, pointing out, at the same time, the probable cost of 
collection and tabulation. Then, between you, the decision must be 
made whether “the game is worth the candle.” 

These decisions having been made, the next step should be to 
prepare skeletons of the statements which are to be provided. In 
this respect, the difference between a planned system and a system 
of haphazard growth becomes evident. Too often, balance sheets 
and profit and loss statements are prepared, as best may be, from 
ledger accounts which have been set up with no clear conception of 
their purpose. Such instances of the tail wagging the dog cannot 
be expected to produce satisfactory results. Eventually the system 
must be re-planned, with much heart-burning and dislocation during 
the reconstruction period, and much wasted effort and friction 
between accounting staff and management before the reconstruction 
is faced. Therefore, at the outset, the accountant may well say, in 
the words of the advertisement, “Eventually, Why Not Now?” 

If the reports and statements are to be of real use to the 
management, they must be so prepared that they may be easily 
interpreted, and in particular they must clearly disclose all signifi- 
cant ratios and relationships, and should at least suggest, if not 
explain, the causes of the results which they reveal. After all, 
in what does the merit of the double entry system consist? Its 
principal superiority over the despised, and now almost entirely 
discarded, single entry records, lies not in its proof of arithmetical 
accuracy—a proof which is incomplete in view of the ever-present 
tisk of compensating errors—but in the detailed analysis of finan- 
cal position and operating results which, when properly used, it 
makes possible. 

As every one knows, profits or losses can be ascertained by other 


5 methods than double entry, but a complete explanation of how the 


profit or loss has been brought about can be provided only by the 
jouble entry method. That is a commonplace which every account- 
ancy student learns by rote during his first lesson or so, but it has 
implications which are not always fully realised even by experienced 
accountants. Profit and loss accounts, for example, which follow 
no settled plan of arrangement, except perhaps the so-called “plan” 
of alphabetical arrangement, or in which costs and expenses are 
hot arranged in a logical order, are little if any better for control 
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purposes than single entry statements. The true value of the double 
entry system depends in fact upon the use that is made of it, and 
the best use is not made of it unless it facilitates the preparation 
of informative statements. Hence the urgent necessity for the most 
careful consideration of the form and grouping of accounting 
statements before the bookkeeping organisation is planned. 

Once the skeleton form of the statements is settled, the detailed 
classification of ledger accounts may more easily be set up. It 
should be noted that, since the classification is designed to accord 
with the grouping determined upon for the purposes of the 
accounting statements, the accounts should be so arranged in order 
in the ledgers that the statements may most readily be prepared 
from trial balances of the ledgers. For this reason, it is becoming 
increasingly common for the alphabetical arrangement of ledgers 
to be replaced by an arrangement into sections corresponding with 
the balance sheet and profit and loss account groups and divisions, 
Thus asset accounts, in order of liquidity, may appear first, to be 
followed by liability accounts, in inverse order of fixity, and in tum 
by accounts falling within the manufacturing, selling, administra 
tion, finance and non-operating sections or groups of the profit and 
loss statements. In addition to expediting the preparation of the 
final statements, this plan of arrangement provides an invaluable 
safeguard against the risk of inconsistency, from period to period, 
in the final resting place in the statements of various individual 
accounts. The distinction between current assets and fixed assets, 
or between manufacturing costs and selling expenses, is thus made 
in the same manner from year to year, and the comparison value 
of successive balance sheets and profit and loss accounts is 
preserved. 

The classification of accounts having been set up, it remains 
to organise the process of recording transactions and operations 
so as to provide as economically and safely as possible for the 
regular and prompt provision of the accounting raw material— 
the debits and credits which are to find their way with certainty 
and consistency to the proper ledger accounts. In this “organisz 
tion of routine,” as Mr. V. L. Solomon has called it, great care 
is necessary, since the accuracy, and consequently the value of the 
whole of the accounting records materially depends upon it. In 
later articles, I shall attempt to discuss the principles upon which 
it is based, and the principles governing the form of accounting 
statements and the classification of ledger accounts. 

As part of the general approach to the problem of planning a 
system, some consideration should be given to the place of the 
accountant and the accounting staff in the plan of organisation 0! 
a business. Organisation plans differ in principle from business 
to business, and in any business, as has been said, it is unusual to 
find one plan consistently followed throughout. But efficiently 
organised businesses are usually organised upon one of two mail 
types, known respectively as the “Line and Staff” type and the 
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“Functional” type. Under the line and staff type responsibility 
and authority is delegated a step at a time in such a way that a 
limited number of senior officers is directly responsible to the 
general manager or managing director—who may also have 
specialised staff assistants—and that each senior officer controls a 
limited number of subordinates, who in turn control employees of 
lesser status, and so on. The essential feature is the maintenance 
of a definite line of responsibility through clearly marked channels 
from the lowest-paid employees up to the chief executive officer. 

The functional type differs from this plan in the recognition of 
certain clearly defined business “functions” or activities, each of 
which calls for specialised ability and training, and the assignment 
of each function to an executive officer who will be responsible for 
the proper exercise of that function throughout the organisation. 
In practice, because the functions are often diffused throughout the 
various departments or territorial divisions of an enterprise, a 
combination of line control and functional control is necessary— 
line control in order to ensure that the work is carried out, and 
functional control in order to ensure that it is carried out in the 
most satisfactory manner. 

As to the status of the chief accountant in a business organisa- 
tion, the prejudices of the “practical” man against the “office” dies 
slowly, but there has been a steady tendency towards improvement 
of status in recent years. It is perhaps too early to say that the 
importance of efficient accounting records is as generally realised 
as it might be, or that it is the usual custom to regard the accountant 
as one of the principal executive officers. But, if that goal has 
not yet been reached, it is steadily drawing nearer, and accountants 
can hasten the approach to it by more fully appreciating themselves 
the service which accounting reports and statements can render to 
the management. An indication of the enlightened outlook of 
up-to-date business organisers towards the importance of account- 
ing is the statement by Mr. F. R. M. de Paula that “in every 
efficiently organised business, there should be a principal officer 
representing finance, and finance and accountancy should be com- 
bined, as they are inseparable.” 

In the recognition of accountancy as one of the major functions 
of business, lies the true solution to certain problems of organisa- 
tion which in practice often cause considerable difficulty. One can 
sympathize with the natural desire of works managers to control 
the factory and cost clerks whose work is carried out in their 
departments, or with the desire of a branch manager similarly to 
control the branch accountant. But, at the same time, one must 
realise the vital importance of homogeneity in the accounting 
records, whether they be financial accounts, cost records, head 
office accounts or branch accounts, and one must appreciate the 
fact that all sections of accounting work should be regarded as 
inseparable parts of an accounting system, into which the inter- 
dependent parts should be effectively welded. In those instances, 
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therefore, in which accounting work is carried out at a distance 
from the chief accountant’s office, the accounting clerks may 
properly be subject to the line control of the head of the depart- 
ment or division in which they work, whilst at the same time they 
are under the functional control of the chief accountant, who js 
responsible for the method by which the work is done. 

Distance or other considerations often make it desirable that 
accounting work shall be carried out at factories or branches, but 
it is desirable that it should be centralised as much as possible, 
having regard to the claims of departments, divisions or branches 
for “on the spot” records. The advantages of centralisation are 
evident—the greater the volume of accounting work handled in 
one office, the better the possibility of effective organisation through 
specialisation, mechanisation, and the full-time use of accounting 
equipment of all kinds. 


The Accountant and the Economist 
By A. CLuntzs Ross, B.SC., F.I.C.A., A.C.1.S. (Eng.) 


Between the work of the practical accountant and that of the 
“theoretical” economist, there is a long border line; in fact, it is not 
going too far to say that there is a fairly large area over which 
there may be divided—or, at least, joint—administration. The 


accountant concerns himself with accurate and _ well-analysed 
records of financial transactions; with the discovery of costs and 
their associates, profits and losses; with setting out as correctly 
as may be the present financial position; with comparing this year 
with last; with trying to estimate what is likely to happen next 
year—all these as regards the affairs of a single undertaking. The 
economist has to do with the “laws and conditions affecting the 
production, distribution, and consumption of wealth, or the material 
means of satisfying human desires’”—to quote the definition of 
his science in Webster’s Dictionary. The general terms “wealth” 
and “human” indicate the wide scope of his work—he is more 
interested in the average than in the individual. But “laws affect- 
ing production” imply costs; and “distribution” is another name 
for sales—the two therefore lead to profits or losses; in fact, the 
accountancy terms quoted find nearly as large a place in economic 
literature as in accounting text-books. We may say without going 
astray that the accountant provides the raw material for the 
economist and that the economist with his “laws” provides a 
scientific basis for the work of the accountant, comparable to that 
provided for the engineer by the physicist and the chemist. 

The above statements do not sound as strange as they would have 
sounded thirty or forty years ago; accountants on the constructive 
or budgetary side of their work are aware that they must take 
account of (the use of the phrase is not purely metaphorical) the 
economic condition of the country as a whole; their interpretations 
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of what has happened as disclosed by the books and their anticipa- 
tions of what is coming must be governed by more than what 
the books disclose. The course of rates of interest, the effects of 
tariffs, the banking position, the growth or decrease of London 
funds—to name only a few of the factors that used to be thought of 
as economic and therefore theoretical, all affect the truth of deduc- 
tions from accounts. The position of the individual business and 
of its future are profoundly affected by problems of general 
welfare and their solution. 

In one particular direction, however, the junction between the 
two is particularly close; the accountant, willy-nilly, records his 
results in terms of money; he tends to measure success by the 
balance of a profit and loss account; to think that this year is 
as much better or worse than last year; that this business is more 
or less successful than that—according as money profit bears a 
larger or smaller ratio to the money figures of investment. It all 
assumes that the value or—to use a less argumentative term— 
the purchasing power of money, remains unchanged. Variation in 
purchasing power is undoubtedly one of the most important sides 
of economic study. 

No one except a miser holds money for its own sake either 
in his pocket or in the bank. To the normal citizen, it represents 
his command over goods and services, and he is really concerned 
not so much with the amount he holds in £ s. d. as with the quantity 
of goods and services he can obtain in exchange for it. In other 
words, if he is considering variations in his income, he is more 
concerned with his real income than with his money income. 

Variation in wage rates in accordance with a price level figure— 
a “price index”’—is now a commonplace of industrial law and so of 
business administration, but it is not so long ago that the concept 
of a price index was looked upon as a piece of economic theory. 
Every quarter the Commonwealth Statistician publishes a long 
series of retail price index numbers: there are the “All Houses” 
or “A” Series for each of the six capital cities, and their weighted 
average, also for each of thirty towns, and their weighted average; 
the “Food, Groceries, Housing” or “B” Series, in similar detail ; 
the “All Items” or “C” Series, again for the different groups. 
Wage payers and wage receivers find them to be of definite practical 
importance.* 

The object of wage variation by the Arbitration Courts in 
accordance with changes in the index is to make as certain as 
may be that the “real wage” received by people working under 
awards shall be independent of variations in the purchasing power 
ofmoney. It is, of course, impossible that there should be absolute 
independence if only for the reason that a change in wage made 
to-day must be based upon changes in prices that occurred some 

*In some ways, it would be simpler to refer to an index of purchasing 
power, but custom has made the price index more familiar; we can, however, 
asily calculate a p.p. index from a price index by dividing it into 100 or 1,000 
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months ago. The other main difficulty is that each person spends 
his money on a different selection of goods and services, so that 
the items used as a basis for index numbers may be very different in 
kind and quantity from any one person’s selection. Nevertheless, 
our legislatures have decided that efforts must be made to assure 
that the basic wage shall always provide a “reasonable standard 
of living.” 

All that has been said is now recognised practice, but it is seldom 
that the accountant considers the bearing of price indexes upon 
his results. Actually, profit is a payment for one or more services 
rendered; it may include interest on funds invested, rental for 
land owned, a kind of wage for personal effort, and a reward 
for initiative and efficient management—using that last word ina 
broad sense. Real profit is just as different from money profit as 
real wage from money wage; a comparison of £1,200 profit in 
1936 with a £1,000 profit in 1933 has little real meaning unless 
variation in the purchasing power of money is taken into account, 
We are faced at once with the difficulty of choosing an index 
of purchasing power (or, which amounts to the same thing, to 
choose a suitable price index). The “All Houses” index, for 
example, differs from the perfect index for the man with £1,000 
to spend in a number of ways; for instance, it omits the cost of 
services such as tram fares, doctor’s fees, theatre tickets, and 
subscriptions to golf clubs. These, however, remain fairly steady 
and are, in most cases, of relatively little weight. If we take that 
index as giving some indication of change in the purchasing power 
of our business man’s income, we find that his 1936 income was 
not really 120 per cent. of his 1933 income, but was only 110 per 
cent. of it, the index having risen from 1336 to 1453 in the three 
years. This may be expressed in another way by saying that 
his 1936 income was equivalent to only 1103 measured in 1933 
pounds, or that the 1933 income was equivalent to 1088 measured 
in 1936 pounds. Incidentally, it may be mentioned that, if the 
“Wholesale Price Index” was used for the purpose, the results 
would be nearly the same. 

This “loss” of about 10 per cent. due to fall in the value of 
money may make all the difference between a satisfactory result 
and a poor one, and may easily lead to a change in policy. Clearly, 
a steady money profit means a real falling off; it may be necessary 
to increase prices or to reduce expenses if the surplus is the mini- 
mum necessary for satisfactory progress. 

The above simple statement passes over some important practical 
difficulties: A figure for profit is usually found by first finding 
gross profit or margin; this involves valuation of stocks and, in the 
case of factories, apportionment of wages and overhead— including 
depreciation of fixed assets. To simplify matters, assume that the 
wholesale price index presents with reasonable accuracy the value 
of money to a trader, that it has been steady throughout this yeat, 
and fell by 10 per cent. as compared with last year (approximately 
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true between 1929 and 1930). Take some easy figures: Sales, 
£20,000; opening stock (valued at market), £7,000; purchases, 
£10,000; overhead, £6,000; closing stock, (valued at market), 
£9,000. Gross profit is, on the customary method of working, 
£6,000. But that £7,000 was 7,000 of last year’s pounds, equivalent 
to £7,700 of this year’s—indicating that profit was £6,700 instead 
of £6,000. Similarly, if the price index had risen to the same 
extent (it rose about 6 per cent between 1935 and 1936), profit 
would be only £5,300. The results are not so fanciful as would 
appear at first thought; this may be seen by comparing them with 
those dependent upon variations in foreign exchange. Anyone 
who trades with foreign countries is accustomed to make adjusting 
entries at the end of an accounting period, increasing or diminish- 
ing the profit otherwise disclosed. The figure depends on the varia- 
tions in the purchasing power of the dollar, e.g., in terms of the 
Australian pound during the period; in 1931, similar entries were 
made in respect of the British pound in spite of the fact that the 
two units had the same name. So, too, if last year’s pound and 
this year’s pound were given different names, it would be more 
easily realized that an adjustment should be made. To leave things 
as they are is much as if we measured a stock of cloth last year 
with a yard stick, and this year with a metre rule, and called the 
result yards in both cases. 

It should be noted that the application of index numbers to stock 
figures breaks the good old rule of “cost or market whichever is 
lower.” This has, however, always been justified on the ground 
that it is unwise to bring to account unrealised profits. It has never 
been logically sound: if a “loss” is incurred on account of a 
falling market, a profit is made on a rising market; unrealised 
losses are no more real than unrealised profits—but that opens up 
a long line of discussion. 

The adjustment of stocks is not the only thing that would have 
to be considered if variations in price level were to be introduced. 
It was assumed that the purchases and sales were all made in 
cash during the current year, i.e., in pounds of that year’s value. 
If some purchases were not paid for at the beginning of the year, 
they will be paid in pounds representing (if the index has fallen) 
a greater “real” amount. Similarly, if some sales remain unpaid 
at the end of the year, we shall not really know what we get for 
our goods till we know what next year’s pounds are worth—but 
we can leave that problem to be solved when closing next year’s 
accounts. 

There is, nevertheless, another point connected with this year’s 
results: “Overhead” includes, in most cases, depreciation. This 
allowance is, at best, only an estimate in respect of most fixed 
assets—but on what basis are we to insert in this year’s accounts 
a figure for the fall in value of an asset acquired when the pound 
had a different value? Take a machine that cost £5,000 in 1930 
and that was—and is—expected to be worth nothing in 1940. 
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£500 is written off each year, and each year’s pounds are in fac 
different from every other year’s. Looking at it in one way: in 
1931 the amount written off should be as many 1931 pounds as are 
equivalent to 500 1930 pounds, and so on for each year. Looking 
at it in another way—and neglecting, as we generally do, any 
variations in the market price of a similar machine: find what 
£5,000 in 1930 is worth in 1931 pounds and write off one-tenth of 
the result. It is clear that the amounts written off will not, in 
general, total up to 5,000 1930 pounds; the discrepancy will be 
similar to the customary allowance when a machine is scrapped 
and it has not already been completely written off. 

We see that considerations of exactness in the real meaning of 
profit lead to some difficulties if we look only at the profit and loss 
account. Consideration of balance sheet figures—some have already 
been mentioned—introduce a few more. 

If Mr. X invests £10,000 as “capital” on July 1, 1935, he does 
not really make any profit unless he has assets valued in 19% 
pounds at £10,288 at June 30, 1936 (the “All Houses” index rose 
on average in the two years from 1420 to 1461). In the ordinary 
case his balance sheet at the latter date will show: (1) cash in 
1936 pounds; (2) fixed assets purchased with 1935 pounds; (3) 
debtors, representing, in part, goods purchased or manufactured 
in 1935; (4) stocks—valued as already mentioned; (5) creditors, 
probably all for goods purchased in 1936. 

To find out whether he has that extra amount, he will have to 
adjust all these items to the value of the 1936 pound. Such 
adjustments could be made by double entry, though it is interesting 
to speculate as to the reactions of income tax authorities to such 
entries; they would doubtless insist on returns based upon 
unadjusted figures. The adjustments could profoundly affect the 
the result of a profit and loss account. If the assets valued in 
1936 pounds amount to £16,000, and liabilities were £6,000, he has 
really lost £288, though profit and loss account kept throughout in 
current pounds might disclose a profit of £500; the adjustments 
would have amounted to £788. 

Company accounts would require additional adjustments if 
capital had been subscribed or reserves built up in a series of 
years. The principle of keeping capital intact that is at the bottom 
of all ideas of “profit available for dividend” cannot be applied in 
strictness unless variation in purchasing power of money is allowed 
to influence statements of net earnings. There is little doubt that 
dividends have been paid out of capital at times because no atter- 
tion has been paid to such variations. 

It is improbable, however, that a suit to restrain payment of 
a dividend on the ground that a surplus apparently quite large 
enough to justify one was really fictitious would meet with much 
sympathy in British or Australian Courts. A very similar diff- 
culty has been the subject of judicial determination. In the years 
from 1931 when nations were deserting the gold standard (Aus 
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tralia left it in December, 1929, and Britain in September, 1931), 
the Courts were asked more than once to decide whether a contract 
calling for the payment of interest or repayment of principal could 
be satisfied by payment in what was in fact paper money of less 
purchasing power than the gold-backed money in use at the time 
the loan was made. 

In 1934 we have a Law Lord saying: “I think it must be held... 
that not only in a business sense, but in a legal sense, the currencies 
of England and Australia were . . . different currencies”; and 
another deciding that a specific reference to payment in standard 
gold coin was intended to fix “the means by which the amount of 
that indebtedness was to be measured and ascertained.” In other 
words, he was saying that the original money figures could—and 
should—be departed from if the purchasing power index—the price 
of gold—varied. In 1937, a case turned on the fact that in 1933 the 
United States Congress had resolved that contracts requiring pay- 
ment in gold dollars of one weight could be discharged by payment 
in dollars of a smaller weight; creditors of the British Govern- 
ment could not, in consequence, demand payment corresponding 
to the larger weight of gold. 

There were, however, great differences of opinion among the 
judges; the old principle that “sanctity of contract” means sanctity 
regarding the actual financial amount clearly influenced some of 
them. But the principle that was finally adopted was that, as far 
as possible, the purchasing power received should be the same as 
was handed over at the time of the loan. The decisions affect 
international debts, but the principle is not far away from varia- 
tions of internal currency. 

As an accountancy principle, the subject has been attacked in 
detail by Dr. H. W. Sweeney, certified public accountant, of New 
York. In particular, in his book, Stabilized Accounting, he applies 
variations vased upon the best index he can get—a more inclusive 
one than any available in Australia at present—to sets of figures 
taken from actual manufacturing concerns; he finds in one case 
that an “unstabilized realized surplus” of over $19,000 should have 
been a deficit of about $3,000. In another, a “loss” of: nearly 
$85,000 should have been a surplus of nearly $50,000. 

Extremes often illustrate a general principle. In 1920 to 1923, 
the price of a postage stamp in Germany rose from one mark to 
several billions. Accounting in those days must have been a really 
exciting—if not exasperating—occupation. How did they arrive 
at a real profit?—or did they abandon the effort? Even to-day 
German currency must be providing interesting problems, as they 
have a number of different marks which, at least as compared with 
the pound or the dollar, have very different purchasing powers. 

Some people have a vague idea that there is little need to take 
notice of such things in Australia because variations have been 
minute compared with those of Germany, and smaller than those 
of the United States. They have, however, not been insignificant ; 
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few people would really maintain that the pounds of 1914 and 192 
were in fact the same thing. There was more difference between 
them than between those of Australia and Britain to-day; the 
retail price indexes rose by over 60 per cent. It may be said that 
we got through those years all right, so why worry to-day? The 
question whether we did get through all right or whether we should 
have got through better if there had been recognition of the elastic 
nature of our financial measuring rod, is a very big one. Even in 
the last ten years, we have seen between 1929 and 1932 a fall in 
retail index of about 25 per cent. (in other words, the purchasing 
power of the pound rose by 33 per cent.), while between 1933 and 
1936, there was a rise of about 10 per cent. These percentages are 
large enough to affect results considerably, and there are, of 
course, many companies in existence that are trading on capital 
acquired and reserves built up over periods going back beyond 
1914. 

It will probably be a long time before we hear chairmen inform. 
ing general meetings of shareholders that the money profit out of 
which a 100 per cent. dividend is to be declared is really fictitious 
(some, of course, even now know this to be true, and some have 
cheerfully admitted it, though on other grounds) and that, if they 
only knew it, they were actually getting back part of their capital 
“because the index of purchasing power has changed during the 
year.” About the same time long-term contracts will regularly 
provide for an amount to be paid or repaid, not in a fixed sum, but 
in an amount calculated from such a sum as affected by variation 
in an agreed index. 

In the meantime, this discussion, if it does nothing else, may, in 
the words of Professor Kester, of Columbia University (in his 
foreword to Stabilized Accounting) do something to “break down 
that complacency of faith in figure facts which is a mental charac- 
teristic of most laymen and, too often, also of the accountant and 
business executive.” 


Publications Received 


The Honorary Secretary's Guide. Leslie P. Bonnet. Gee & Co. 
(Publishers) Ltd., London, 1938. Pp. viii + 40. Post free 
abroad, 4/-. 

A very useful little book on the organisation and working o 
voluntary associations, which goes far towards justifying the pub 
lishers’ claim that it is “so short that it can almost be committed 
to memory, and so complete that there is nothing more to be said.” 
In spite of that claim, the author invites readers to write to him 
in the event of any point arising in their experience which is net 
covered in the book, and promises to answer the inquiry personally, 
as well as to deal with it in future editions. 

The chapter headings indicate the scope of the book. They art: 
First Steps in the Formation of a Society, Club, Institute, Guild 
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or Fellowship, The Inaugural Meeting, The First Committee 
Meeting—Drafting the Constitution, The First General Meeting, 
The President and the Council, The Duties of an Honorary Secre- 
tary, Committee Procedure, Public Meetings, The Financial 
Obligations of Members, Debating Society Practice, and The 
Organisation of a Debating Society. 

The treatment is marked by insight and humour, no less than 
by sound knowledge of the conventions which govern the conduct 
of small associations. For example: “The arresting strains of the 
last trump will send every born organiser in every ward and in 
every village scuttling round to form a committee to meet the 
emergency.” Or (dealing with general meetings): “Item (1), 
chairman’s remarks, might well be put to the chairman as ‘Chair- 
man’s remarks—if any’.” 

Altogether, a delightful little book. 


Barton’s Twentieth Century Commerce and Book-keeping. By 
John S. Barton. Eleventh edition by R. Keith Yorston. The 
Law Book Co. of Australasia Pty. Ltd., January, 1938. 
Pp. 215. Price, 7/6. 

The first edition of this well-known work was published in 1906 
as an elementary text for business men and students. As Mr. 
Yorston points out in his short preface to the eleventh edition, 
few text-books on bookkeeping reach their eleventh edition. The 
fact that this book has done so is in itself an indication that it has 
been found useful by students, coaches and others. Most experi- 
enced coaches will agree that it is more difficult to expound or 
teach the elementary principles of bookkeeping to beginners than 
it is to teach the higher ranges of accounting to those who have 
been soundly grounded in principles. A notable attempt has been 
made in this book to clarify the exposition, as well as to keep 
dosely in touch with practical issues. The use of photographic 
reproduction of actual forms of invoices, cash books and journals 
isa case in point. The book is closely reasoned, though written 
in easily understood terms. If it has a fault, that fault lies in the 
over-emphasis of rules rather than the appeal to logical thought. 
For example, the rules given on page 103 for the discrimination 
between assets and liabilities, profits and losses, seem, to the 
present reviewer, to be calculated to provoke uncertainty in the 
minds of students when faced with reserve accounts and with 
such asset accounts as machinery (which in a continuing business 
can be said to represent amounts which will be received eventually 
only in a special sense). However, this feeling is probably coloured 
by the reviewer’s personal preference for the “balance-sheet equa- 
tion” approach to the study of double entry, and the author may 
well point to the undoubted success of the book over a very long 
period as a vindication of his method of attack on a troublesome 
topic. 

A. A. FitzGERAcp. 

c 
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Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.1.c.A. 


WINDING-UP—] UsT AND EguitaBLe—Business RUNNING 
At A Loss 

The legal proceedings in connection with the petition to wind 
up Brunswick (Australia) Limited occupied the Courts of New 
South Wales and the Privy Council twenty-six days, plus the 
time occupied in taking evidence on commission in America, and 
altogether the winding-up petition must be one of the most 
expensive on record relating to an Australian company. From the 
date of the presentation of the winding-up petition until its final 
dismissal by the Privy Council, over four and a half years elapsed, 

The proceedings were begun by a petition presented on July 8, 
1931, by D. Davis & Co. Ltd., as holders of 30,000 preference 
and 10,000 ordinary shares, of £1 each, in Brunswick (Australia) 
Limited, for the winding-up of that company on the grounds that 
the business of the company was being carried on at a loss and 
would continue indefinitely to be carried on at a loss, that the 
company was unable to achieve the purpose for which it was 
incorporated and for which it had existed, and that it was just and 
equitable that the company should be wound up. 

Prior to the year 1930, the Brunswick company carried on 
a large business in America as manufacturers of Brunswick gramo- 
phones and gramophone records. D. Davis & Co. Ltd., a com- 
pany registered in Australia, carried on a large and profitable busi- 
ness in Australia and New Zealand as distributors of Brunswick 
gramophones, and makers and distributors of Brunswick records as 
licensees of the Brunswick Balke-Collender Company (the B.B.C 
Co.), a company incorporated under the laws of Delaware, U.S.A, 
under an agreement dated October 1, 1926. 

Disputes arose between the two companies, and as a result ofa 
compromise between them a new company was formed in May, 
1930. 

The new company was formed under the name of Brunswick 
(Australia) Limited, with a capital of £60,000, divided into 30,00 
preference and 30,000 ordinary shares of £1 each. The 30,00 
preference shares, which were guaranteed both as to dividend and 
return of capital by the B.B.C. Co., its successors and assigns, for 
a period of two years after the allotment thereof, and 10,00 
ordinary shares, less two or three which were under its control, 
were allotted to D. Davis & Co. Ltd. as the purchase price of its 
gramophone business. The B.B.C. Co. was allotted the remaining 
20,000 ordinary shares, less two or three which were under its 
control, as the purchase price of its goodwill and trading rights in 
gramophones and allied products in Australasia. All the shares 
were issued as fully paid up, and no provision was made fot 
working capital, but the inference might fairly be drawn that 
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such working capital as was needed would be provided by the 
B.B.C. Co. 

The articles of association provided that on a poll every member 
present personally or by proxy should have one vote for each 
ordinary share held by him and one vote for every five preference 
shares. By reason of these voting rights the B.B.C. Co. had a 
complete preponderance of voting power at general meetings. The 
articles also gave the B.B.C. Co. the right to appoint three out of 
the five directors, the remaining two being appointed by D. Davis 
& Co. Ltd.—the B.B.C. Co. thus had control of the directorate. 

On May 13, 1930, three agreements were entered into between 
the parties in connection with the transaction. By one of these 
agreements it was provided that if either company desired to sell 
its shares the other should have the first offer at a fair price, to be 
fixed if necessary by arbitration, and the B.B.C. Co. undertook for 
itself and its nominees to vote that a reasonable distribution of 
the profits of the new company should be made at least once in each 
year to the extent of at least two-thirds of the net profits earned 
during that year, but that if all the directors of the Brunswick com- 
pany agreed that a cash payment of such dividends was not 
justified, the two contracting companies would each lend to the 
Brunswick company an amount equivalent to the dividend or so 
much of it as should be required, in proportion to the ordinary 
shareholding of the two companies, the moneys to be treated as a 
loan for three years at the ruling bank rate. 

The B.B.C. Co. also bound itself by the following clause in its 
agreement with the new company: “The vendor (the B.B.C. Co.) 
hereby warrants and guarantees . . . that the amount of nominal 
capital invested in such preference shares shall be paid in full to 
the holders of such preference shares in the event of Brunswick 
(Australia) Limited going into liquidation either voluntarily or 
compulsorily at any time before the expiration of a period of two 
years after the allotment of the said preference shares... .” (The 
winding-up petition was presented within two years of the forma- 
tion of the company. ) 

Subsequently to the formation of Brunswick (Australia) 
Limited, the interests of the B.B.C. Co. therein were taken over in 
America by Brunswick Radio Corporation (hereinaiter the Radio 
Corporation ). 

The shares in D. Davis & Co. Ltd. were held beneficially by 
Herbert and Jack Davis. The Davis brothers were appointed 
directors of the new company, and consulting manager and con- 
sulting engineer for two years at £1,000 a year each, and permis- 
sion was given to them to devote a portion of their time to any 
other business, including that of D. Davis & Co. Ltd. and Clifford 
Industries Limited, which carried on the business of distributing 
gramophone records in New Zealand. 

For several reasons, including amongst others the effect of 
radio on the sale of gramophone records, the unexpected throwing 
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on the market of many thousands of Brunswick records at a very 
low price, the competition of cheaper records, the production oj 
a cheap record at a great loss, and the commencement of the general 
depression, losses were incurred instead of a profit. 

The company took over the business as from May 12, 193) 
just at the time when the general decline in trade in Australi, 
hegan. The first audited accounts of the company as at June 3) 
1930, showed a small net loss for the seven weeks of trading 
The second audited accounts as at December 12, 1930, showed; 
net loss for the five and a half months of £296. The third and 
last audited accounts as at June 30, 1931, showed a net loss in 
the whole year from July 1, 1930, to June 30, 1931, of £7,032 
In January, 1931, the company had obtained from the Radio 
Corporation a loan of £3,500 on the security of its factory, a 
8 per cent. per annum interest. 

On June 13, 1931, D. Davis & Co. Ltd., by letter, requested the 
B.B.C. Co. to agree to a voluntary liquidation. This was refused, 
and after further negotiations the winding-up petition was filed. 

The petition was opposed by the company itself and by two 
American trading companies, the B.B.C. Co. and the Radio 
Corporation. The former company was the registered holder oj 
20,000 ordinary shares of the company, and the latter was a 
creditor of the company. 

The company resisted liquidation mainly on the broad ground 
that the Court would not force a company into liquidation where 
the only matters proved were that the business of the company 
was being carried on at a loss, and the petition was presented by 
shareholders, that under the circumstances a general meeting oi 
the shareholders as provided for in the articles was the domestic 
forum, which alone had the right to determine whether the business 
should be carried on or not, irrespective of whether it was making 
profits or not. 

In the first Court, Harvey, Chief Judge in Equity, held tha 
the position of the Brunswick company was hopeless, and that, 
having regard to the domestic character of the company, as he 
considered that the B.B.C. Co. did not really believe that there was 
a prospect of bringing the affairs of the Brunswick company into 
a prosperous condition, it was just and equitable that the company 
should be wound up. His Honour drew the inference from the 
evidence before him that the material respondent to the petition, 
the other shareholder in the company, was merely using its voting 
power in the company for the purpose of carrying on for 
limited time a business which it knew was in a hopeless position, 
in order to avoid its liability under the guarantee of the preferentt 
shares in the event of the company going into liquidation with 
two years from the date of allotment of such preference shares, 
which took place on May 14, 1930. 

‘The company (and the B.B.C. Co. and the Radio Corporation) 
appealed to the Full Court of New South Wales, and during the 
hearing of the appeal leave was granted to the appellants to take 
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evidence on commission in America as to the bona fides of the 
American shareholder, the B.B.C. Co. 

It was held by a majority of the Full Court (Long Innes and 
Davidson JJ.; Halse Rogers J. dissenting) that on the further 
evidence available it was clear that the B.B.C. Co. did believe in 
the future of the Brunswick Company, and therefore the petitioner 
had failed to show that at the date of the hearing it was just and 
equitable that the company should be wound up. The appeal was 
upheld and the petition dismissed. (Jn re Brunswick (Australia) 
Ltd. (32 N.S.W. S.R. 545). 


Appeal to Privy Council 

D. Davis & Co. Ltd. appealed to the Privy Council, but its appeal 
was dismissed, the Privy Council holding that in determining 
whether it was just and equitable to wind up the company a fair 
consideration of all the circumstances connected with the forma- 
tion and the carrying on of the company was required, and that 
holding an even hand between the two conflicting interests, the 
decisive question was whether at the date of the presentation of 
the winding-up petition there was any reasonable hope that the 
company could be carried on at a profit. 

It had been suggested by the appellants that the attitude of the 
opposing companies was dictated solely by an endeavour to prevent 
the guarantee coming into force, and not the bona fide one of 
carrying on business with a view to profit, which was said to 
be hopeless. Their Lordships thought that it was plain beyond 
controversy that the attitude both of the appellants and of the 
respondents had been actuated by the existence of the guarantee. 
The appellants at the date when the petition was presented had 
nothing to gain by a continuance of the company, since the solvency 
of the American companies was not in doubt; and it was easily 
understood that they were unwilling to run the risk of losing the 
benefit of the guarantee even if there was a reasonable probability 
of the company making substantial profits when the world depres- 
sion should have passed away. On the other hand, the American 
companies no doubt opposed the petition, partly at least, with a 
view to preventing the liability of the guarantee accruing to one 
or other of them. These motives were natural and in the circum- 
stances not improper. 

The position of the Court in determining whether it is just 
and equitable to wind up the company required a fair consideration 
of all the circumstances connected with the formation and the 
carrying on of the company during the short period which had 
elapsed since May 12, 1930; and the common misfortune which 
had befallen the two shareholders in the company did not, in their 
Lordships’ view, involve the consequence that the ultimate desires 
and hopes of the ordinary shareholders should be disregarded 
merely because there was a strong interest in favour of liquidation 
naturally felt by the holders of the preference shares. In this 
connection it should be remembered that the company was formed 





198 THE AUSTRALIAN ACCOUNTANT APRIL 


to exploit in Australia and New Zealand an enterprise which 
originated with the Brunswick Company. It was well settled 
that the sub-section in the (Imperial) Companies Act giving 
power to the Court to wind up a company on the just and equitable 
ground—a sub-section similar in terms to the section obtaining 
in New South Wales—was not confined to cases in which there 
were grounds analogous to those mentioned in the other parts of 
the section: Loch v. John Blackwood Limited ( (1924) A.C. 783), 
Nor, on the other hand, could any general rule be laid down as to 
the nature of the circumstances which had to be borne in mind 
in considering whether the case came within the phrase. Holding 
an even hand between the two conflicting interests in the present 
case, their Lordships were of opinion that the decisive question 
must be the question whether at the date of the presentation of 
the winding-up petition there was any reasonable hope that the 
object of trading at a profit, with a view to which the company 
had been formed, could be attained. In considering that question, 
the guarantee of the preference shares should be left out of sight, 
except in so far as it might have biased the evidence on either 
side. It should be observed that in this case there was no question 
of a deadlock, nor was there any question of shareholders who 
had the voting power using that power for their own commercial 
interests outside the company in disregard of the interests of a 
minority. Nor, again, was there any question involved of an 
improper management of the company by the directors who were 
in control. The problem involved was of the nature of a business 
problem. If there was at the relevant time a reasonable hope of 
tiding cver the period of deep depression and of emerging into a 
region in which the company might reasonably expect to carry on 
at a profit, there would seem to be no sufficient reason why the 
Court, regard being had to the essential character of the bargain 
made between the parties on the formation of the company, and 
considering the matter from much the same standpoint as if the 
company were a private partnership, should wind up the company 
under the just and equitable clause. 

Their Lordships found that the business of the company had 
at the date of the hearing fair prospects of commercial success, 
and as the petitioner had not discharged the onus that was upon 
it of showing that it was just and equitable that the company 
should be wound up, the appeal was dismissed with costs. 

(D. Davis & Co. Ltd. v. Brunswick (Australia) Ltd., 1936, 
1 All E.R. 299.) 


LecAL Actions By Company Liourmpators Must 
BE IN THE NAME OF COMPANY 
By Section 191 of the English Companies Act, 1929: 
“(1) The liquidator in a winding up by the Court shall have power with 


the sanction either of the Court or of the committee of inspection— 
“(a) To bring or defend any action or other legal proceeding in the 


” 


name and on behalf of the company... . 
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By Section 248 (1) (b), in every voluntary liquidation the 
liquidator may, without sanction—but with certain exceptions not 
herein material—exercise any of the powers by the Act given to the 
liquidator in a winding-up by the Court. 

Similar provisions are embodied in the various State Acts: 
Victorian Act, Ss. 155 and 186; Queensland Act, Ss. 201 and 
254: South Australian Act, Ss. 213 and 265; New South Wales 
Act, Ss. 231 and 283. 

As judges have pointed out on numerous occasions, the language 
of the statutory provision could hardly be plainer—actions brought 
by or against a company in liquidation must be in the name and 
on behalf of the company. 

There are quite a number of legal decisions on the point, English, 
Australian and New Zealand, for the statutory provisions, which 
appeared in the English Act of 1862, have been widely adopted. 

In the English case of Jn re Bank of Hindustan, China, and 
Japan, ex parte Kintrea (1869), 5 Ch. Appeals 95, in the course of 
giving judgment on an application made by a liquidator for the 
rectification of the register of the company, Lord Justice Giffard 
said : 

“There is a formal matter which requires correction. The 
application is made in the name of the liquidator, and the order is 
drawn up as being made only on his application. In point of 
form that is wrong. It does not affect the merits in the slightest 
degree. The objection was not taken in the Court below. There- 
fore no difference ought to be made as to costs, but the summons 
must be amended by expressing it to be taken out by the company 
in the place of the liquidator, and the order will be amended by 
expressing it as made on the application of the company.” 

The leading English bankruptcy decision on the subject is 
In re Winterbottom, ex parte Winterbottom (1886), 18 Q.B.D. 
446. In that case a liquidator appointed in the voluntary winding- 
up of a company served upon a judgment debtor of the company 
a bankruptcy notice headed ‘Ex parte Henry Grosvenor Nichol- 
son, Liquidator of the Manchester and Oldham Bank Limited.” 
In the body of the notice the debtor was required to pay to “Henry 
Grosvenor Nicholson, the liquidator of the Manchester and Oldham 
Bank Limited,” the sum of £890 “claimed by him as being the 
amount due” on a certain judgment, or to secure or compound for 
the said sum “to his satisfaction.” The debtor was not in any 
way misled by the terms of the notice, nevertheless the Divisional 
Court, on appeal, held that the form of the notice must comply 
strictly with the provisions of Section 191 (as set out above), 
a substantial compliance not being sufficient, and, therefore, that 
the notice, not being in the name of the company, was bad. The 
receiving order in bankruptcy made on such a notice was set aside 
by the Divisional Court, with costs. 

In Jones v. The Davies Franklin Cycle Company Limited (1902), 


27 V.L.R. 649, an action was commenced by a writ headed: 
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“Thos. R. Jones, the liquidator of the Diamond Cycle Proprietary 
Company Limited (in liquidation ), plaintiff, and the Davies Frank. 
lin Cycle Co. Ltd., defendant.” The claim was to set aside a 
certain transaction between the Diamond Cycle Co., which was then 
in voluntary liquidation, and the defendant. Mr. Justice A’Beckett, 
in the Supreme Court of Victoria, held that the action thus com. 
menced was not in the name and on behalf of the company, and was 
wrongly instituted, and a summons taken out by the defendant 
company to set aside the writ was allowed with costs. The writ 
was subsequently amended by leave of the Court. 

In re Tongariro Hemp Company Limited (1909), 12 New 
Zealand Gazette L.R. 7, the action was brought in the name of 
Richard English, as liquidator of the Tongariro Hemp Company 
Limited, as plaintiff, for the recovery of a call alleged to be owing 
by the defendant to the liquidator. In this case the defendant 
resided in England, and on a motion for leave to serve a writ 
and statement of claim upon the defendant in England, Mr. Justice 
Edwards held that the action must be brought in the name of the 
company and not of the liquidator. 

In another New Zealand case, in 1914, Arthur James Petherick 
(the liquidator of the Gracefield Estate Syndicate Limited) : 
McKenzie, 9 M.C.R. 130, the plaintiff, as liquidator of the Grace- 
field Estate Syndicate Limited, sued the defendant for calls owing 
to the company. At the conclusion of the plaintiff’s case, counsel 
for the defendant contended that, apart from the merits of the case 
the action could not be maintained in its present form, as it was 
wrongly brought in the name of the liquidator. The magistrate 
agreed with this contention, and non-suited the plaintiff, with costs. 

In a recent Queensland case, Bolton v. Darling Downs Building 
Society (1935), S.R.Q. 237, the Full Court held that a liquidator 
in a voluntary liquidation is not, as such, entitled to bring an action 
in his own name, but must do so in the name of the company, 
and in that action the Court required the substitution of the name 
of the company as plaintiff for that of Bolton, the liquidator, in the 
special case. 

A High Court Case 

The decision in the bankruptcy case of Jn re Winterbottom wa: 
given in 1886. That case has been cited in every text-book on 
company law and bankruptcy law during the last fifty years. Never- 
theless, exactly the same mistake was made in a South Australia 
case recently. 

In the liquidation of Coo-ee Pictures Ltd., the official liquidator 
R. B. Wiltshire, took out misfeasance summonses against H. C 
Growden and F. L. Growden. The Court ordered that H. C 
Growden and certain other persons should pay to R. B. W iltshire 
as such liquidator certain amounts aggregating £7,526/7/6. O! 
this total, H. C. Growden was declared by the order to be jointly 
and severally liable for sums totalling £3,663/10/3 and to be solely 
liable for £3,862/17/3. 
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As Growden did not comply with the order, Wiltshire applied 
to the Court of Bankruptcy to issue a bankruptcy notice against 
Growden. In this application, and in the bankruptcy notice which 
issued, Wiltshire was described as “the official liquidator of Coo-ee 
Pictures Limited.” Growden then applied to the Court for a 
declaration that the bankruptcy notice issued against him was 
invalid on the grounds: (1) That the notice was not issued “in the 
name of and on behalf of” the company, and, therefore, was not 
a proceeding properly taken by the liquidator of the company 
within S. 117 of the South Australian Companies Act, 1892 (which 
was to the same effect as English S. 191 (a) above), and (2) that 
the order made by Mr. Justice Piper was not a “final judgment or 
order” within the meaning of S. 52 (j) of the Bankruptcy Act. 
In the Bankruptcy Court, Paine J. dismissed the application on 
both grounds. 

A similar bankruptcy notice was issued against F. L. Growden, 
and the same events happened. 

H. C. Growden and F. L. Growden appealed to the High Court 
for an order declaring that the bankruptcy notice and petition 
were invalid on the grounds previously stated. 

The High Court thought that the petition which had been 
presented in the official liquidator’s name ought not to have been 
so presented, but that the irregularity should be met by amendment. 
The High Court directed that the matter should be remitted to the 
Bankruptcy Court for the purpose of amending the petition by 
substituting the name of the company for that of the official liqui- 
dator, and of making all consequential amendments. Starke J. 
said that the Bankruptcy Act required the petition for sequestration 
to be presented by a creditor. The company in this case, and not 
the liquidator, was the creditor for that purpose. 

The High Court remitted the matter back to the Bankruptcy 
judge as mentioned; subject to this, the appeals were dismissed, 
but the High Court made no order as to the costs of the appeals. 

(Growden v. Wiltshire (1935), 8 A.B.C. 92; 52 C.L.R. 286.) 
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Legal Decisions of Interest to Accountants 


By J. S. McINNEs, F.1.c.a. 


DEBENTURE BoNDs AND CoupONS PAYABLE AT THE OPTION oF 
THE HoLpER IN LONDON or NEw ZEALAND—CURRENCY 
IN WHICH SUCH PAYMENTS TO BE MADE 


Prior to 1920 the tramway system in the city of Auckland was 
owned by an English company. In that year the company sold the 
undertaking to the Council of the city of Auckland, debentures 
being issued for the amount of the purchase price. The transac. 
tion amounted in substance to a borrowing from the vendor com- 
pany by the purchasing Council of the balance of the purchase 
price, which took the form of the issue of the debentures. The 
debentures were issued under the common seal of the Council, 
and were headed: 

Auckland City Council, Auckland, New Zealand 
Auckland City Tramway Loan of £1,250,000 
Secured on the Revenues of the City of Auckland 
and were payable at the holder’s option either in Auckland, New 
Zealand, or in London on July 1, 1940, and were expressed to be 
issued by the Auckland City Council, New Zealand, under the 
Local Bodies Loans Act, 1913, and S. 26 of the Appropriation Act, 
1915. The debentures provided by their terms that: 

On presentation of this debenture either at the Bank of New Zealand 
Auckland, New Zealand, or at the Bank of New Zealand, London, England 
(at the option of the holder hereof) on July 1, 1940, the bearer will be 


entitled to receive £100. This debenture bears interest at the rate of £5/5/- 
per cent. per annum payable on January 1 and July 1 in each year on 
presentation of the attached coupons. 
The interest coupons were headed: 
Auckland City Tramway Loan, 1920, 

Of the City of Auckland, New Zealand, 
issued under the Local Bodies Loans Act, 1913, and S. 26 of the Appropria- 
tion Act, 1915, secured on the revenues of the City of Auckland, subject 

to the existing loans chargeable on such revenues. 


They contained the following provision : 


On presentation of this coupon at the Bank of New Zealand, London, 
England, or Auckland, New Zealand, at the option of the holder for the 
time being, on or after January 1, 1936 (or the relevant date) the bearer 
will be entitled to receive £2/12/6. 


The Alliance Assurance Co. Ltd. held a large number of these 
debentures, and a dispute arose whether that Company was entitled 
to be paid the principal and interest in sterling, that is, in the 
currency of England, on the assumption or basis of its having 
availed itself of the option to be paid in London, or whether tts 
right on that footing was merely to be paid in the currency 0! 
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New Zealand, which in 1936 was considerably depreciated. The 
action, which was brought by the Assurance Company, claimed a 
declaration that it was entitled to be paid in sterling, that is, in the 
currency of England, both as to principal and interest, and in par- 
ticular it claimed payment of 13/1, as being the difference between 
{2/12/6, the interest due under the coupon in question, and the 
sum of £1/19/5, the sum tendered to it in respect of a coupon when, 
having exercised its option to be paid in London, it duly presented 
the coupon for payment at the Bank of New Zealand in London. 
This sum of 13/1 represented the difference in value between 
sterling and New Zealand currency as applied to the amount of 
£2/12/6 expressed in the coupon. 


Decision of New Zealand Appeal Court 

On the matter being referred to the New Zealand Court of 
Appeal, that Court was divided in opinion. The majority, consist- 
ing of Ostler, Blair and Kennedy JJ., were of opinion that the 
caim of the Assurance Company should succeed. Reed A.C.]., 
dissented, and was for deciding in favour of the Auckland City 
Council. He was of opinion that the New Zealand pound was a 
different unit of value from the English pound, and was of a 
different value from the English pound, and that, in all the 
circumstances of the case, the proper inference to be drawn was 
that the moneys to be paid under the debenture and the coupon 
were to be computed in the New Zealand currency, free from any 
allowance or deduction for conversion from New Zealand currency 
into English currency. In his view the contract was a purely New 
Zealand contract, because it was made under the authority of the 
municipal law of New Zealand, and in reference to the purchase of 
an undertaking which was operated in New Zealand, and because 
repayment of the money was secured on property situated in 
New Zealand, and also because the debentures were delivered in 
New Zealand to be disposed of as the vendors of the tramway 
undertaking thought fit. He also relied on the circumstance that 
the contract was subject to the terms of the Local Bodies Loans 
Act, 1913. 

The three judges who took the contrary view were of opinion 
that, in principle, the case was governed by the decision of the 
House of Lords in Adelaide Electric Supply Co. Ltd. v. Prudential 
Assurance Co. Ltd. (1934 A.C. 122), and, accordingly, that moneys 
payable on the debentures or the coupons, if the bearer elected 
to be paid in London, were payable in the appropriate number of 
pounds according to the currency of England, that is, in sterling 
or in British pounds. Though the proper law of the contract was 
New Zealand law, that did not affect, in their opinion, the result 
in this case that, where the place of payment was in London, the 
money was payable in sterling. They further held that there was 
nothing in the terms of the Act of 1913 to lead to any other conclu- 
sion, because they held that it was not ultra vires to contract loans 
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such as those in question in any other than New Zealand currency. 
and that the terms of the Act did not compel, irrespective of the 
place of payment, a construction of the word “pound,” connoting 
a payment according to the currency of New Zealand. 


Appeal to Privy Council Fails 


The Auckland City Council appealed to the Privy Council, and 
counsel on its behalf argued that at the material time the English 
pound and the New Zealand pound were different, the currency of 
England was different from the currency of New Zealand, and 
there was not a unit of account common to England and to New 
Zealand. On a proper construction of the debenture and the 
coupon attached thereto, the £100 and £2/12/6 were payable in 
New Zealand currency, and the Assurance Company was accord- 
ingly entitled to be paid only in New Zealand money converted into 
sterling at the rate of exchange current at the date of conversion. 
It would have been ultra vires of the Council to issue debentures 
for payment in any currency but New Zealand currency. 

Held by the Privy Council, dismissing the appeal, and upholding 
the judgment of the New Zealand Court of Appeal, that the rights 
and liabilities under the debentures and the coupons depended on 
the terms set out in them. For the purposes of the appeal the 
question could be considered as if the instrument simply provided 
for payment in London, the option to require payment in New 
Zealand might be disregarded, as the actual or assumed basis of 
the proceedings was that the London option had been duly exercised. 
There being a common unit of account, the pound, in England and 
New Zealand, the mode of performance of the contract must be 
governed by the law of the place of performance, and accordingly 
the debt must be discharged by payment in the currency of the 
place of payment. The coupons in question were therefore payable 
in English currency, without any allowance for exchange, and so 
also were the debentures when they fell due, always provided that 
the bearer exercised the option to be paid in London. The Privy 
Council was also of opinion that the claim of the Assurance Com- 
pany to be paid 13/1 succeeded. 

The Local Bodies Loans Act, 1913, which contained a code 
regulating the conditions and the procedure under which a local 
authority in New Zealand, such as the Auckland Council, was 
entitled to borrow money for public purposes, did not take the 
present case out of the ruling in the Adelaide case. No question 
of ultra vires arose. The word “pound” contemplated and autho- 
rised by that Act meant the common unit of account current in 
Great Britain and in various parts of the British Empire, and the 
currency which it connoted in the case of any particular loan would 
be determined by the place, whether within New Zealand or outside 
of New Zealand, stipulated as the place of payment in the debenture. 

(City of Auckland v. Alliance Assurance Co. Ltd. (1937 AC 
587).) 
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JoINT Company DEeBToRS—SCHEME OF ARRANGEMENT OF 
One DestorR—OTHER Dexstor Not RELEASED 


Sentinel Waggon Works Ltd. and Garner’s Motors Ltd. became 
jointly liable to Temple Press Ltd. under a certain advertising 
contract. Sentinel Waggon Works Ltd. then entered into a 
scheme of arrangement with its creditors, which was sanctioned by 
the Court under S. 153 of the Companies Act, 1929 (Queensland, 
$.161; South Australia, S. 171; and New South Wales, S. 133). 

Clause 15 of that scheme provided that the unsecured creditors of 
Sentinel) Waggon Works Ltd. should accept the provisions in their 
favour contained in the scheme in full satisfaction and discharge 
of their claims against that company and its assets. 

In pursuance of this scheme, Temple Press Ltd. duly received 
the cash and income note to which it was entitled, and signed a 
receipt therefor in the following terms: “Received . . . the sum 
of £94/16/5 together with an income note of the nominal amount 
of £51/12/2 on account of the joint indebtedness to us of the 
Sentinel Waggon Works Ltd. and Garner’s Motors Ltd. in the 
sum of £379/5/10.” 

Subsequently, Garner’s Motors Ltd. went into voluntary liquida- 
tion, and Temple Press Ltd. lodged a proof with the liquidators for 
£379/5/10, the amount of the joint debt. The liquidators rejected 
the proof on the ground that Garner’s Motors Ltd. was discharged 
from its joint liability by the scheme of arrangement entered into by 
Sentinel Waggon Works Ltd. Temple Press Ltd. applied to the 
Court to reverse the decision of the liquidators, and the sole ques- 
tion for the Court was whether the scheme of arrangement had the 
effect of releasing Garner’s Motors Ltd. from its liability under 
the contract. 

Crossman J. reversed the decision of the liquidators and admitted 
the debt. In the course of his judgment, his Lordship said that 
it was settled law that accord and satisfaction between a creditor 
and one of several debtors, who were jointly and severally liable 
to the creditor, discharged the other debtors unless it appeared from 
the terms of the agreement or the surrounding circumstances that 
the creditor intended to reserve his rights against them. But a 
discharge of one of several joint debtors by operation of law does 
not discharge the other debtors. The effect of S. 153 of the 
Companies Act, 1929, was to give to a scheme of arrangement, when 
sanctioned by the Court under the section, a statutory operation. 
The scheme when sanctioned by the Court becomes something quite 
different from a mere agreement signed by the parties. It becomes 
a statutory scheme. The discharge of Sentinel Waggon Works 
Ltd. from the debt to Temple Press Ltd., which was effected 
under Clause 15 of the scheme sanctioned by the Court, did not 
have the effect of discharging Garner’s Motors Ltd. from its 
liability in respect of the debt. It was settled law that a discharge 
of one of several judgment-debtors by operation of law does not 
release the other debtors. But the effect of S. 153 of the Com- 
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panies Act, 1929, is to give a scheme when sanctioned by the Court 
a statutory operation. It was correctly stated in Buckley on the 
Companies Act (11th ed., p. 322) and Halsbury’s Laws of England 
(2nd ed., vol. 5, p. 797) that it is unnecessary to insert in sucha 
scheme an express reservation of the rights of any creditors agains 
sureties for the debts of the company. 

In his Lordship’s judgment, therefore, clause 15 of the scheme 
did not release Garner’s Motors Ltd., which was jointly liable with 
the company which was being released by clause 15 from its 
liability. 

(In re Garner’s Motors Ltd. (1937), Ch. 595.) 


INFANT CARRYING ON HauLaGe Business—TRADING 
Contract—Moror Lorry Nor a “NECESSARY” 

Ball, a minor aged twenty, had carried on business as a haulage 
contractor for about two years. He then purchased a motor lorry, 
on common hire-purchase terms, for £666 from Mercantile Union 
Guarantee Corporation Ltd. Subsequently Ball got into financial 
difficulties and fell into arrears with his instalments on the lorry. 
The company sued him for the arrears, £96/7/6, and Ball raised the 
defence of infancy. The County Court judge found that the 
contract was not for the benefit of the infant, and that the defence 
of infancy succeeded. 

On appeal to the Court of Appeal it was held that the contract 
was not one of the class by which an infant could be bound, and, 
further, that the Court could not differ from the view of the County 
Court judge that a contract for a large and expensive lorry on 
onerous hire-purchase terms was not a contract for the benefit of 
the infant. 

The law on the matter of infants’ contracts has been discussed 
in many cases. The position is thus stated in Coke upon Littleton: 
“An infant may bind himselfe to pay for his necessary meat, drinke, 
apparell, necessary physicke, and such other necessaries, and like- 
wise for his good teaching or instruction, whereby he may profit 
himselfe afterwards.” To this enumeration some addition has in 
the course of years been made, particularly with reference to con- 
tracts of service. In Cowern v. Nield (1912), 2 K.B. 419, the law 
was thus laid down by Bray J.: “It is true that there are certam 
contracts which, if they are for the infant’s benefit, can be enforced 
against him, and it is said this trading contract was for the benefit 
of the infant because it was for the benefit of the infant that he 
should learn how to carry ona trade. But in my opinion there is n0 
authority for saying that a trading contract, even if for the 
benefit of the infant, is an exception to the rule that an infants 
not, except in certain cases, liable on contracts made by him.” 

Applying the law laid down in recent cases, it seemed to the 
Court of Appeal in the first place that this contract was not one 
of the class by which an infant could be bound. It was not 3 
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contract for necessaries within the enumeration of Lord Coke. Nor 
was it a contract of service or apprenticeship or analogous to any 
of those. But there was a further and insuperable difficulty in the 
plaintiff company’s way. The contract must be not only within the 
class of contracts by which an infant may be bound, but it must be 
one beneficial to the infant, and whether it is so is a question to be 
decided on the facts of each particular case. In this case the judge 
had found that the contract was not for the benefit of the infant. 
Even if it was assumed, contrary to the view of the Court of Appeal, 
that the contract was one of the class by which an infant could 
be bound, the Court of Appeal found it quite impossible to differ 
from his view that a contract for a large and expensive lorry on 
onerous hire-purchase terms was not a contract for the benefit of 
the infant. 

(Mercantile Union Guarantee Corporation v. Ball (1937), 
2K.B. 498.) 


BANKRUPTCY—COMMITTEE OF INSPECTION—FIDUCIARY 
PosiTION oF MEMBERS 


> 


In 1932 Sir J. W. Bulmer was adjudicated bankrupt. At that 
date Bulmer held 16,750 preference shares of 10/- each and 
521,144 ordinary shares of 1/- each, all fully paid up, in the 
capital of Smith, Bulmer & Co. Ltd., a public company. These 
shares, together with certain policies of assurance belonging to the 
bankrupt, were all pledged to the National Provincial Bank Ltd. as 
security for a sum of about £56,000, and the shares were regis- 
tered in the name of Branch Nominees Ltd., as nominees of the 
National Provincial Bank. 

Early in the bankruptcy, a committee of inspection was appointed. 
Smith, Bulmer & Co. Ltd., whose shares were in question, was a 
very large creditor of the bankrupt. That company was ostensibly 
appointed a member of the committee, but the company, being un- 
able to act personally, appointed Alfred Greaves, the appellant in 
the case, who was its chairman of directors, and who held the 
company’s general proxy, to act as its general proxy on the com- 
mittee, and Greaves had throughout acted as such. 

In due course the bank realised about £8,000 on the policies. 
In January, 1934, the bank sold 12,500 of the preference shares 
and 150,000 of the ordinary shares to Alfred Greaves, and Greaves 
afterwards resold part of the shares. 

The first point raised in the case was whether, on the true 
construction of the Bankruptcy Act, a limited company can be 
appointed a member of a committee of inspection in bankruptcy. 
In the result it was not necessary to decide this point, but in the 
Court of Appeal the Master of the Rolls (Lord Wright), in the 
course of a judgment in which Lord Justices Romer and Greene 
agreed, said he had grave doubt whether any such appointment was 


valid. 
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The second question dealt with was whether Greaves, by acting 
as he did, as general proxy for Smith, Bulmer & Co. Ltd., at the 
various meetings of the committee of inspection, was on the same 
footing as if he had himself been a member of the committee, |p 
delivering judgment for the Divisional Court (Clauson and Farwel 
JJ.), Clauson J. said: “It was somewhat faintly suggested, both 
before the County Court judge and in this Court, that, in those 
circumstances, Greaves was not under the duties and obligations 
which by law attached to membership of the committee of inspec. 
tion; but the County Court judge, in our view quite properly, 
dealt with the matter on the footing that in the circumstances 
Greaves was under those duties and obligations. Greaves placed 
himself quite deliberately in the position of a member of the 
committee, and it is too late for him now to claim to be absolved 
from the duties and obligations attaching to that position.” 

In the Court of Appeal, Lord Wright, m.r., quoted this state. 
ment, and said: “I entirely agree with that view and, indeed, I d 
not think it necessary to add anything further to it.” (As just 
stated, Lord Justices Romer and Greene agreed with the judgment 
of the M.R.) 

In the motion in this case the trustee in bankruptcy sought to 
recover from Greaves, for the benefit of the bankrupt’s estate 
(a) such of the shares as Greaves still retained, and (b) the 
proceeds of sale of such shares as Greaves had sold, on the term 
of repaying to Greaves the price he paid to the bank for the shares 
which he bought from it. The County Court judge found this 
claim to be established and ordered Greaves to transfer to the 
trustee the shares which he still retained, and to account for the 
proceeds of the shares sold, receiving back the price which he paid 
to the bank. This was the third point dealt with in the case. This 
order was affirmed on appeal by the Divisional Court, and Greaves 
appealed to the Court of Appeal, but his appeal failed. 

By S. 20 of the English Bankruptcy Act (S. 74 of the Commor- 
wealth Act), a committee of inspection is to be appointed by the 
creditors for the purpose of supervising the administration of the 
bankrupt’s property by the trustee. “That means that the committee 
are appointed for the purpose of carrying out, or rather assisting 
the trustees in carrying out, the administration and the realization 
of the insolvent’s property, and they are therefore in the position of 
trustees for sale. Now taking that definition of their functions and 
their duties, it would appear on general equitable principles that 
they would be, like any other trustees in that position, debarred 
from buying or trafficking in the trust property, and therefore they 
would come within the general rule which is stated in Lewin o 
Trusts, 13th ed., at p. 1108. The learned author there says, wha 
is perhaps a commonplace: “The rule is now universal, that, how 
ever fair the transaction, the cestui que trust is at liberty to s¢ 
aside the sale and take back the property’—that is to say, wher 
there is the purchase by a trustee of any part of the trust property. 
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‘If a trustee were permitted to buy in an honest case, he might buy 
ina case having that appearance, but which, from the infirmity of 
human testimony, might be grossly otherwise.’ That is the general 
rule, and, treating Greaves as occupying that position, it would 
seem to follow almost as a matter of course on general principles 
that the trust property, the property belonging to the insolvent 
estate, was an area denied to him for purposes of trafficking or 
purchasing, and completely denied to him.” (Wright M.R.) 

It was emphatically stated in Jn re Geiger (1915), 1 K.B. 439, 
and was now well settled, that members of a committee of inspec- 
tion are in a fiduciary position in relation to the bankrupt’s estate 
and to those interested in the estate. Therefore, unless there was 
full disclosure—and the sanction of the Court, in a case under the 
Commonwealth Bankruptcy Act (see S. 75 quoted hereunder)— 
Greaves was precluded from entering into a transaction (such as 
the purchase in question), in which he had a personal interest 
conflicting or capable of conflicting with the interest of those (in 
this case the persons interested in the bankrupt’s estate) whom he 
was bound by fiduciary duty to protect. That in the matter of the 
purchase Greaves’ personal interest conflicted with the interest 
of the bankrupt’s estate was obvious. The purchase put an end 
to the equity of redemption in the shares so purchased. It was the 
purchaser’s interest to get the shares as cheaply as possible. It was 
to the interest of the estate that the best possible price should be 
secured towards diminution of the bank’s claim against the estate. 

It was not necessary to decide whether Greaves knew that the 
bankrupt owned the shares he had purchased, but the Court of 
Appeal stated that had Greaves exercised his mind on the question, 
he must have realised that these shares were Bulmer’s shares. The 
decision of the Court, however, was based on the assumption that 
when Greaves purchased the shares he did not know that the 
shares formed part of the estate, and the relief claimed by the 
trustee was on that basis. 

Whether a person in the position of Greaves knew or did not 
know of the real ownership of the shares had important conse- 
quences. If Greaves knew in fact that the shares he purchased 
formed part of the bankrupt’s estate, the Court would treat him 
as a trustee of the shares as from the date of the purchase, and 
(subject only to his lien for the price paid) would call upon him 
to hand over any shares which he had not realised and to replace 
any shares which he had realised, even though the market price 
might have since increased. If Greaves did not know that the 
shares formed part of the estate, the Court, while requiring him 
(subject to his lien for the price paid) to hand over shares retained, 
would not call upon him to replace the shares realised while he was 
in this state of ignorance. It would be content to require him to 
account for the purchase-money actually received for the shares 
which he resold. His ignorance would absolve him from blame for 
te-selling the shares, and would protect him from the full measure 

D 
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of relief which the Court would have exacted had he throughout 
known the facts. 

But as soon as the facts were drawn to his attention, it was 
against conscience for him to retain the benefits which he had 
acquired by an act which, on ascertaining the facts, he must be 
taken to have known to be unconscientious, and the Court purged 
his conscience by taking from him the profits actually made. (This 
statement from the judgment of the Divisional Court was approved 
by the Court of Appeal.) 

(In re Bulmer; ex parte Greaves (1937), Ch. 499.) 

[English Bankruptcy Rule 348 (2) provides that: 

“No member of a committee of inspection of an estate shall, except under 
and with the sanction of the Court, directly or indirectly, by himself or any 
employer, partner, clerk, agent, or servant, be entitled to derive any profit 
from any transaction arising out of the bankruptcy. ... If it appears to the 
Board of Trade that any profit has been made contrary to the provisions of 
this Rule they may ... recover such profit . . . on the audit of the trustee’s 
account.” 

S. 75 of the Commonwealth Bankruptcy Act reads: 

“(1) No member of a committee of inspection shall, while he is a member 
of the committee, except with the express sanction of the Court, directly or 
indirectly by himself or his wife, child or parent or any employer, partner, 
clerk, agent or servant, be entitled to derive any profit or advantage from 
any transaction arising out of the bankruptcy. oo 

“(2) If any profit or payment has been made contrary to the provisions 
of this section, the Court shall disallow it or direct the person contravening 
the provisions of this section to pay it into Court.” 

The Commonwealth section is wider and more definite than the 
English rule. 

Apart from the points (1) whether Greaves was to be dealt 
with as being a member of the committee, and (2) that Greaves 
was wholly unaware that the equity of redemption in the shares 
formed part of the estate, it is rather difficult to understand the 
other points raised by him. The principal one appears to have 
been that there was no provision in the Bankruptcy Act or rules 
which constituted a member of the committee of inspection a 
trustee for the creditors of the bankrupt, and that the bankruptcy 
rules did not provide for such a case as Greaves’. The Court of 
Appeal saw no reason to treat the bankruptcy rules as intended to 
be exhaustive, the principle that a member of the committee occt- 
pied a fiduciary position was well settled, and was not any way 
limited by the bankruptcy rules. ] 


ComMPuLsory STATUTORY CHARGES—CUSTOMER UNDERCHARGED 
IN Error—EsTOPPEL 

The facts and circumstances in Maritime Electric Co. Ltd. 2. 
General Dairies Ltd. (1937), A.C. 610, are very unusual, and the 
decision is of limited practical application, but we report the cast 
as all decisions on accounts are of interest to accountants. It 
is not usual for the Privy Council to deal with appeals relating 
to the small amount involved in this case, but it is more than likely 
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that the appeal was taken as a test case, other short-charges having 
been made by the Electric company. 

Maritime Electric Co. Ltd., a public utility company within the 

meaning of the Public Utilities Act of New Brunswick (Canada), 
generated and supplied electric power in the city of Fredricton 
N.B.). 
By the Public Utilities Act of New Brunswick, a public utility 
company is under a statutory duty to furnish reasonably adequate 
service and facilities, and is strictly limited as to the rates, tolls and 
charges which it can make and exact, which must be in strict 
accordance with filed schedules open to public inspection, and these 
schedules must remain unchanged until altered, reduced, or modi- 
fied as provided by the Act. Any public utility company charging 
or receiving for any service rendered a greater or less compensa- 
tion than that prescribed by the Act is guilty of unjust discrimina- 
tion, which is prohibited and made liable to a penalty. 

General Dairies Limited, which carried on a dairy business and 
manufactured and sold butter, ice cream and other milk products, 
purchased electric energy from the Electric company, which, to the 
knowledge of the Electric company, it used in the manufacture of 
certain milk products. The Dairies company paid to the farmers 
from whom it purchased the cream it used in its business a price 
depending, amongst other things, on the cost of manufacture of its 
products, of which the cost of the electrical energy consumed was 
a material factor. 

In order to arrive at the correct amount of electric energy 
supplied it was necessary to multiply the meter dial reading by ten, 
but owing to a mistake on the part of the Electric company’s 
employees, that was not done over a period of twenty-eight months, 
with the result that during that period the Dairies company was 
charged with only one-tenth of the current actually supplied to it. 

The Electric company having brought an action for $1,931.82, 
the amount short-charged for electric energy supplied from Decem- 
ber, 1929, to March, 1932, the Dairies company pleaded that the 
Electric company was in the circumstances estopped from recover- 
ing that balance. The defence of estoppel may be stated thus: The 
Dairies company believed the monthly statements rendered by the 
Electric company to be true and in accordance with the reading of 
the meter supplied by the Electric company. The Dairies company 
acted upon the monthly statements so rendered, believing them to 
be true, and by reason of such belief and in reliance on such 
accounts the Dairies company paid to the farmers large sums of 
money more than it would or could have paid for the said cream 
if the amounts now claimed for electric energy had been claimed 
from the Dairies company at the various times when such monthly 
statements were rendered by the Electric company. Having acted 
upon such erroneous accounts, the Dairies company would be 
prejudiced if it now had to pay the amount of the amended monthly 
statements, and it therefore claimed that the Electric company was 
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estopped from recovering the amount of such amended statements, 
The Electric company replied that there could not be any estopped 
under the provisions of the Public Utilities Act. In the first Court 
judgment was entered for the Electric company for the amount 
claimed. That judgment was affirmed by the Appeal Division of 
the Supreme Court of New Brunswick, but reversed by th 
Supreme Court of Canada. The Electric company appealed ty 
the Privy Council. 

The problem to be decided was stated thus: Applied to the 
present case, the Act imposes a duty on the Electric company to 
charge, and on the Dairies company to pay, at scheduled rates, for 
all the electric current supplied by the one and used by the other, 
during the twenty-eight months in question. Could the duty so cast 
by statute upon both parties to the action be defeated or avoided 
by a mere mistake in the computation of accounts? 

In delivering the judgment of the Privy Council, Lord Maugham 
said that the answer to the question in the case of such a statute 
must be in the negative. A party could not by representation any 
more than by any other means, raise against himself an estoppel 
so as to create a state of things which he was under a legal disability 
from creating. Where, as here, the statute imposed a duty of a 
positive kind, not avoidable by the performance of any formality, 
for the doing of the very act which the plaintiff sought to do, it 
was not open to the defendant to set up an estoppel to prevent it. 
An estoppel, being only a rule of evidence which, under certain 
special circumstances, could be invoked by a party to an action, 
could not avail in such a case to release the plaintiff from an 
obligation to obey such a statute as the Public Utilities Act, nor 
could it enable the defendant to escape from a statutory obligation 
of such a kind on its part. It was immaterial whether the oblig:- 
tion was onerous or otherwise to the party suing. The duty of 
each party was to obey the law. A formal contract by the Electric 
company to release its rights to collect the sums remaining due 
according to the schedules of the Act would be null and void. A 
contract to do a thing which could not be done without a violation 
of the law was clearly void. 

The Privy Council, reversing the decision of the Supreme Court 
of Canada, held that the Electric company was not estopped from 
recovering the amount undercharged, and was therefore entitled 
to judgment for the amount claimed. 


Handling a Country Delivery Service 
By L. J. SHort 


The system described in this article is that used by a Victoriat 
country firm of general merchants, selling all commodities required 
by the “man on the land,” but mainly hardware, groceries, seeds, 
pasture dressings, stock foods, etc. In addition to the selling 
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activities, it also buys farm produce from its customers, mostly for 
local sale, but a large proportion is sold in Melbourne. 

A feature of the business is the delivery service given to the 
customers. Transports go out twice weekly, at regular times, and 
traversing regular routes. Goods are delivered on the farms or 
to the homes of customers, the farthest point of delivery being 
about thirty-five miles. At the moment, the question of instituting 
a more-frequent service is engaging attention, and it appears on 
preliminary examination that it will cost less to deliver goods by 
making deliveries on four days than it does by delivering on two 
days weekly. 

Many difficulties peculiar to country trading have been encoun- 
tered, but each has been overcome as it arose, and now this 
extensive section of the business causes little worry. 

Orders for goods come in by four channels, viz.: 

(1) Those handed to the transport drivers as deliveries are 
made. 

(2) By mail. 

(3) By personal delivery at the store counter, either verbally, 
or in writing. 

(4) By telephone. 

Deliveries are effected by: 

(1) The firm’s own transports, on their regular runs. 

(2) Special transport, if the size of the load renders this neces- 
sary, or if required by the customer. 

(3) Mailmen. 

(4) Carriers operating regular services. 

(5) Butter factory lorries calling on customers to pick up 
cream. 

Verbal or telephone orders are committed to writing immediately, 
and, as with those received by mail, handed to a typist as soon as 
received. The complete order is then typed on to a four-part 
invoice form, and any special instructions as to delivery, etc., are 
also included at the bottom of the form. Invoices are numbered 
consecutively, the four parts of each invoice bearing the same 
number. The typing completed, the number of the invoice is noted 
plainly on the order, and this is then filed alphabetically. Each 
two weeks’ orders are bound securely and retained for future 
reference. The four-part invoice is then distributed as follows: 


(1) Original invoice to go to the customer.) Retained 
(2) Office copy of invoice. by typist. 


(3) Packing slip. 2 Sent on to 
(4) Driver’s delivery slip. ) store. 


Each of these two sets is perforated at the side, but, as yet, 
undetached. Each has a carbon sheet interleaved. On receiving 
parts 3 and 4, the store assistants assigned to this work proceed 
to compile the orders, marking the price of each article on the 
packing slip. When this work is completed, the packing slip is 
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detached, part 3 going to the office, and part 4 is handed to the 
driver, who proceeds to load his transport. He retains this part 
checking the goods with it as they are loaded, and also as they are 
delivered to the customer. 

On receipt of part 3 in the office, a typist secures parts 1 and? 
bearing the same invoice number, types in the prices, and totak 
the invoice. No price is extended for items not sent, and a 
explanatory note is attached. Where possible, this typing of prices 
is done on a bookkeeping machine, typing and adding then being 
simultaneous. Completed invoices are handed to the driver for 
delivery to the customers with the goods, office copies being 
arranged alphabetically for posting to the sales ledgers, and then 
filed numerically. Occasionally an invoice cannot be completed 
before the transport leaves, and in such cases it is sent on by the 
first post following. 

Packing slips (part 3) are filed numerically also. 

A careful assignment of duties in the office enables the store 
assistants to get their parts of the invoice a few minutes after an 
order is received. Often orders are received only a few minutes 
prior to the departure of the transport or mailman, and these are 
given precedence over others not so urgent. Continuous co-opera- 
tion between store and office is essential, and is always maintained. 

In addition to delivering his goods, the driver also has to 
attend to these matters: 

(1) Customers will pay him money off their accounts. 

(2) Orders will be given him for delivery on the following 
trip. 

(3) He will purchase produce from customers. 

(4) He will take a note of requests, complaints, etc. 

To take care of these, each driver is given a cash receipt book, 
and also a memorandum book having original and duplicate pages. 
The driver uses a separate page for each transaction, marking each 
one, in a space provided, “Order,” “Purchase,” or “Query,” as the 
case may be, also showing, of course, the customer’s name and the 
date. A carbon copy is taken. On his return, the book is handed 
in to the office, and the originals passed on to the members of the 
staff concerned. As each one is attended to, a notation to that 
effect is made on the duplicate copy, which remains in the book for 
reference purposes. Drivers are not usually well versed in office 
methods, and by giving them two books only to look after, the 
possibility of error is remote. 

The system outlined above is working very smoothly in al 
directions, and under all conditions, and the firm is certain that t 
is capable of handling any expansion of the business which may 


take place. 





APRIL 


to the 


S part, 
ley are 


and 2 
- totals 
ind an 
Prices 
| being 
er for 

being 

d then 
rpleted 
by the 


+ Store 
ter an 
nutes 
Se are 
opera- 
‘ined, 


las to 


owing 


1938 THE AUSTRALIAN ACCOUNTANT 215 


The Construction of an Index of Business Activity 
By SaMuEL Hays, B.coMm., F.s.s., London 


At the moment, Britain is enjoying a period of prosperity 
considerably greater than that enjoyed in 1929. Employment 
js at a high level, and industrial outputs are greater than ever 
before. In the year just completed, the production of steel 
amounted to thirteen million tons, the highest yet recorded, the coal 
output was the greatest for a number of years, and just before 
Christmas the note circulation reached the highest figure it has 
ever attained. There is, however, a feeling abroad that the peak of 
the boom has been reached and that before long we may be facing 
the downward movement of the trade cycle. This feeling has 
gained ground for two reasons. If the trade cycle is running true 
to what we have come to expect—an upward trend lasting over 
four or five years—we should by now have reached the highest 
point in the cycle. Again reports from all industrial centres show 
that there is still a great volume of work on hand, enough to keep 
the majority of firms at their present level of activity for many 
months, but there has been a definite decline in the volume of new 
orders placed recently. There has also been a persistent fall in 
the value of industrial securities for some time now. It may be, 
of course, that this decline is only temporary—the Prime Minister 
in his New Year message maintained that there was no ground 
for fears that the country was facing a slump. If the decline 
is merely temporary and due in some measure to seasonal causes, 
it need cause us but little worry; if it heralds in the end of the 
boom period, steps should immediately be taken to counteract some 
of the worst effects of the depression. A lack of true knowledge 
about the state of affairs may do considerable harm, as the causes 
of boom and depression are still to a certain extent psychological. 
The prophets of depression may actually bring depression by 
causing others to lose confidence in the future. There is, thus, a 
great need of some objective measure of industrial activity, so 
that both the State and the business world may have some reliable 
guidance as to the probable future trend of business. A reliable 
objective measure must be both comprehensive and up to date; the 
business man does not require the economist or statistician to 
inform him a year after the event that the peak of the boom has 
been passed. Indices of business activity are also of great interest 
to the student of economics and statistics, and it is proposed in this 
article to indicate how one of these indices is obtained. The 
Economist publishes monthly an index of business activity. It has 
the great merit of being up to date, for it is given in its provisional 
form before the end of the next month to which the index refers. 
Further, changes in economic activity are measured in quantitative, 
not monetary, units, and if the index shows an increase in the 
volume of business activity, this increase is due to increased output 
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rather than to increased prices. The individual indices which go 
to make up the final figure are of themselves of some interest. 


CoMPILATION OF “THE Economist” INDEX oF BUSINESS 
ACTIVITY 


An index of this kind measures the level of the country’s eco- 
nomic activity, but economic activity is a very wide concept. It 
would be impossible to include in the calculation all the factors 
which influence the level of this activity; if the index is to be 
reliable, however, a representative sample of these factors should 
be selected. Also the factors which are chosen should be capable 
of fairly easy assessment. In the calculation of The Economist 
Index, fourteen different factors are included. They are: 

(1) Employment; (2) Consumption of coal; (3) Industrial 
consumption of electricity; (4) Merchandise carried on railways; 
(5) Commercial motor vehicles in use; (6) Postal receipts; (7) 
Building activity; (8) Consumption of iron and steel; (9) Con- 
sumption of cotton; (10) Imports of raw materials; (11) Exports 
of British manufactures; (12) Shipping movements; (13) Metro- 
politan, country and provincial bank clearings; (14) Town bank 
clearings. 

It will readily be conceded that the above list is very compre- 
hensive—it includes employment, consumption of power, transport, 
foreign trade, bank clearings, in addition to other important factors. 
In the case of numbers 2, 8 and 9, the figures are on a tonnage 
basis, and not on the basis of the value of the output. With three 
exceptions, all the included items are on a daily average basis. This 
obviates any difference which might arise through the fact that 
the months have a varying number of working days. The three 
exceptions are: employment, which is only calculated for one 
particular day in each month; the number of motor vehicles in use, 
which again need only refer to one day; a building activity, where 
a twelve months’ moving average is used. It is well known that 
many branches of industrial activity are affected by seasonal influ- 
ences. In Britain, there is often a seasonal expansion from March 
to August, a small seasonal decline in the last three months of the 
year, and a rather large decline in January. All the figures used 
in the calculation of The Economist Index are corrected for 
seasonal variations, and if the final index shows an upward move- 
ment from one month to the next, this movement is a real one 
and not to be explained on seasonal grounds. 

In a short article, it is not possible to indicate the sources from 
which all the constituent figures are obtained. Many of them come 
from trade sources, but their accuracy is guaranteed. The follow- 
ing examples taken at random illustrate the reliability and compre 
hensiveness of those used: 

Employment.—Based on the Ministry of Labour estimate of 
insured workers, aged 16-64, in employment in Great Britain. 
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Postal Receipts—These are the average daily postal receipts as 
calculated by the Post Office. 

Consumption of Cotton.—Total deliveries of cotton as published 
by the Liverpool Cotton Association, converted into pounds and 
reduced to a daily average basis. 

Merchandise on Railways.—Based on a daily average of freight 
(coal and coke excluded) carried on our standard gauge railways. 

The Method of Weighting—When the constituent factors have 
been agreed upon, the next step is to “weight” them in accordance 
with their estimated relative importance. This is to make sure 
that each item influences the final result to an extent which is pro- 
portional to its importance in the whole field of business activity. 
The factors which constitute the Index are very diverse in charac- 
ter, and their common denominator not easy to determine. Thus 
the scheme of weighting must of necessity be somewhat arbitrary. 
The authorities responsible for its construction believe that the 
relative importance of each factor can be summed up by the follow- 
ing scheme of weighting: 

Item Weight assigned Item Weight assigned 

10 8 

9 

10 

11 

12 

13 

14 


The Base Year—An index of this kind is always related to a 
base, which is normally expressed by 100. The base year should, 
preferably, be one of average attainment, and for the purpose of 
calculating The Economist Index, the average output, average 
value, etc., for each of the fourteen factors during 1935 is taken 
as 100. Thus, when the employment index in July, 1937, is given 
as 111, it means that employment in July, 1937, was 11 per cent. 
greater than the average for 1935. 

The Average Employed.—The final index is an average of all 
the constituent factors weighted in accordance with the scheme 
decided upon. Two averages are in use in calculating index num- 
bers—the arithmetic mean, or normal average, and the geometric 
mean. In the case we are considering the latter average is used. 
This means that the separate indices are raised to the power of 
their weights, the product of these separate results found, and 
then the 42nd root of this product obtained (the total of the weights 
is 42). The reason for the adoption of the geometric mean is 
that it gives a higher degree of accuracy over a period of time. 
When the arithmetic mean is employed, a large increase in the value 
of one item increases, in effect at any rate, the weight assigned to 
that item. The geometric mean does not suffer from this dis- 
advantage. 
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As an example of the use of the geometric mean, the final index 
for September, 1937, is calculated using the indices quoted in The 
Economist Supplement for October, 1937. Four-figure logarithms 
are used for the calculation, but these give the answer to a high 
degree of approximation. 


I II III IV 
Weight Logarithm Product of Cols, 


Factor Indexfor Sept. Assigned of Factor III and IV 
413-5 10 2:0472 20°4720 
112-5 2°0511 82044 
124°5 2:0952 4-1904 
116-0 2:0645 8-2580 
112°5 2:0511 4-1022 
108-5 2:0354 6: 1062 

95:5 1-9800 3°9600 
157°5 2:°1973 4-3946 
106-0 2:0253 2:°0253 
128-0 2:1072 4:2144 
115°5 2:0626 6° 1878 
106-0 2:0253 4:0506 
106:0 2-0253 8-1012 

99-0 1:9956 1.9956 


4 
2 
4 
2 
3 
y 
2 
1 
2 
3 
2 
4 
1 
42 


86° 2627 


-262 
The Final Index = Antilog = a = Antilog 2:0536 


ss 113. 


The Economist quotes a figure of 113 for this month; our 
calculation agrees with this. This indicates that for September, 
1937, industrial activity was 13 per cent. above the average for 


1935. 
The Trend in the Index since 1928 


At the beginning of 1928, the figure based on 1935 standards was 
just over 90. It rose to almost 100 in August, 1929, and there- 
after fell steadily to just over 80 towards the end of 1932. Since 
then, the trend has been steadily upwards. The highest figure 
ever reached was for August, 1937, when the value was 1134. The 
figures for October and November, 1937, show only a slight 
regression on the September figure. 
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The Business Letter 
By J. A. L. Gunn, F.1.c.a. 


I always resent the expression “You must read, do, see, eat, 
drink, wear, so-and-so,” but I am often plagued with it. As soon as 
I hear it I begin to sniff a Bounder or a Superior Person. 

I find the command: “You must read...” the most offensive 
of them all. As a corollary, if I am carried away by a good book, 
I tell my friend how much I enjoyed it, and how glad I should be 
to have his opinion of it. This gentle urging rarely fails. 

Let me try it on you, fellow-workers. I had completed an 
article on the business letter before I had read Mr. A. P. 
Herbert’s What a Word. What a book! It soothes and it 
cleanses and leaves not a sorrow behind. I have joined the Band 
of Herbert Hope. Never a drop of “donate” or “commence” 
shall cross my page again. 

Let me introduce the Big Brother. 

“Every trade and every profession is conducted with words. Words are 
the tools of thought, and you will find often that you are thinking badly 
because you are using the wrong tools, trying to draw a cork with a coal- 
hammer. 

“It may be said that, the chief purpose of words being to convey meaning, 
to transfer thought, if that is done efficiently there is no cause of complaint. 
But, though the chief purpose of a motor-car is to convey or transfer bodies, 
those who manufacture, market and purchase it use increasing care to secure 
that it shall be elegant and graceful as well; and in like fashion we think 
it right to go on worrying about words, however much it wearies ourselves 


or others. 
“There is nothing snobbish or pedantic in expecting every one to know 


(or try to know) his job. 
“Words are made to be spoken, and therefore the perfect word must have 


music as well as meaning.” 

Therefore, an ear for words should be cultivated. “Listen to 
your words and sentences as you write them and test them ‘for 
sound’ as well as for sense.” 

This was my introduction to the article on the business letter. 

The letter is becoming an increasingly important aid to business. 
It can reach prospective customers where personal negotiation 
would be impossible or too costly. As a substitute for the shop 
or the personal canvass, letters should preserve the qualities of 
honesty, correctness, courtesy and attractiveness. Letters can 
enhance or destroy a trader’s reputation. In the professions, 
particularly of law and accountancy, letters are also of the utmost 
importance; they bear the stamp of the firm. 

Stamp my foot! Let it go, Uncle Herbert. It was written 
before I saw the light. 


FoRMALITIES 
Now for the formalities of a business letter. The following 
notes contain much that is elementary; little that is new. My 
object in stating so much detail is to provoke criticism from my 
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co-mates in the hope that these formalities will be settled so far as 
accountants in Australia are concerned. It is the first attempt 
of its kind. The readers of this journal write yearly millions of 
letters and reports which are read by business men, who are sadly 
in need of a good standard of form. ; 


Specimen of Letter Heading 


ALEXANDER & WALLACE 
Solicitors 
1440 QUEEN Srrezr, 
A. A. Alexander BRISBANE. 
W. Wallace, B.A., LL.B. 
January 28, 1940, 
Telephones: 
Bronx 4210 and 4211 


Mr. F. Richardson, 
1908 Castlereagh Street, 
Sypn_ey, N.S.W. 


Dear Sir, 


Letter Heading.—There are a number of attractive ways of 
heading the business letter (as a member of the A.I.F. I am 
entitled to “heading”’). The above is thought to be suitable fora 
professional firm. It contains the name of the firm, its members, 
telephone number and address. Cable and telegraphic addresses, 
post office box numbers, situation of branches and reference 
numbers can be added. Some businesses use the top of the letter 
as an advertising “medium,” but it is a cheap device and is 
generally unsatisfactory. Be sparing in the material which appears 
at the top of a letter, and avoid choking up the important message 
with useless words. A man should be proud of his name or his 
house, and should not cheapen it with unnecessary descriptive 
material. 

Date.—The date should appear immediately below the address, 
and should be in a straight line with it. The name of the month 
should always be written. Either “January 28, 1940,” or 
“28 January, 1940” is preferable to “28th January, 1940”; “th” is 
a useless addition. 

Direction —The name and the address of the person to whom the 
letter is sent are usually placed at the upper left-hand side of the 
letter immediately above the greeting. I believe the straight 
line as illustrated looks better than the indented form: 

Mr. F. Richardson, 
1908 Castlereagh Street, 
Sypney, N.S.W. 


The straight line saves the typist’s time. The address should be 
complete so as to ensure its delivery in the event of the envelope 
becoming mutilated, for example, in an air-mail mishap. 
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Titles —Most male persons are addressed either as ““Mr.”, which 
precedes the name, or “Esq.”, an abbreviation of “Esquire,” which 
follows the name. There used to be a real distinction between 
the two forms. An Esquire was a man of the English rank of 
gentry next in dignity below a knight. It was also given legally 
to judges, officers of state, barristers and others. To-day, especially 
in Australia, it is without any precise significance and should be 
removed from our current vocabulary. The abbreviation should 
never be used in letters sent to remote foreign places as the village 
postmaster might return the letter marked “Mr. Esq. unknown.” 

If any title is used as a prefix, such as Capt. J. Brown, Dr. J. 
Brown, Professor J. Brown, Rev. J. Brown, Hon. J. Brown, 
“Esq,” must not be used. In addressing a Knight the first Chris- 
tian name must be written in full: Sir James Brown. 

All married women are addressed as “Mrs.”, and all unmarried 
women are addressed as “Miss,” unless they possess some courtesy, 
professional or other title. 

In the case of partnerships, “Messrs.” is prefixed to the name 
of the firm: 

Messrs. Brown & Black. 
A letter to a company should be addressed to: 


The Secretary, 
Brown & Black Pty. Ltd. 


Sometimes the incoming letter directs to whom the letter should 
be addressed ; in other instances a particular officer may be sought, 
such as the Managing Director, the Works Director, the Manager, 
the Sales Manager, etc. Apart from these circumstances, the 
letter should be addressed to the Secretary. 

A letter to a company should not be prefixed by “Messrs.” 
A company is not a living person. Some people incorrectly use 
the prefix “Messrs.” where the name of the company contains one 
or more of its principal shareholders as in the above example. 
This practice is, in any event, absurd when addressing a one-man 
company. 

Greeting —The usual form of addressing a male person is “Dear 
Sir.” The form “Sir” is reserved for hostile letters. Where more 
than one person is addressed, such as a firm, either “Dear Sirs” or 
“Gentlemen” is used; I prefer the former. The fine word “gentle- 
men” should be reserved for its proper uses, and should disappear 
from most after-dinner speeches. The greeting to women should 
be “Dear Madam” or “Mesdames.” 

Punctuation —A full stop should appear after all abbreviations 
such as Co., Pty., Ltd. Commas should be placed after each portion 
of the address, and a full stop at the close. 

_ Margins.—Letters should have a margin of about one and a half 
inches on the left-hand side. If possible, the heading of the letter 
should be so designed that the beginning of some portion of 
it forms the guide to the margin. Thus, in the above example, the 
margin of the letter coincides with the names of ‘the principals 
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of the firm. This plan saves the time of the typist and ensures 
uniformity. The margin should be carefully preserved throughout 
the letter, except where a line is purposely indented, such as at the 
beginning of a paragraph. Carelessness in regard to margins spoils 
the appearance of a letter. Where a letter is to be typewritten, the 
paper should be inserted properly in the machine so that the margin 
will run parallel with the edge of the paper, and the margin 
indicator should be in its exact place. 

Each line should end as nearly as possible in line with its 
predecessor, the ideal being about one inch from the end of the 
paper. A letter with a fairly wide margin on the right-hand side is 
much more attractive than one with a small margin or none at all. 
If unconvinced, an experiment is recommended. End words 
should not be broken if at all possible; on the other hand, a word 
should not be crammed right up to the end of the line. If in 
doubt begin the word on the next line. With intelligent 
practice, a typist can always avoid unsightliness in this and other 
respects. Where a word has to be broken, the second portion 
should, wherever possible, begin with a consonant: Cabi-net, 
Minis-ters, Legis-lative, sanc-tuary, circum-spect, enrol-ling. 

The Close——The usual forms are “Yours faithfully” or “Yours 
truly.” Only the possessors of the lowest grades of mentality 
resort to balderdash like “Yours for better business.” The opening 
and closing salutations are just conventions, and while they last 
should be slavishly obeyed. It was formerly the custom to preface 
the closing salutation with “I am, Sir (or Madam),” but this is 
almost extinct. 

The Signature.—At the outset of his career a man should select 
his signature and adhere to it. It is his and his alone, and what he 
signs should be worthy of him. A plain signature is preferable to 
an ornate one. There is something repulsive about useless flourishes, 
and, moreover, an ornate signature is easier to forge than a plain 
one. 

If a woman who is single is unknown to the addressee, she should 
prefix (Miss) before her signature. A widow should prefix 
(Mrs.). A married woman should add underneath her husband's 
initials and name, prefixed by “Mrs.”: 


Dorothy R. Bodell 
(Mrs. G. H. Bodell). 
A letter from a partnership is usually signed as follows: 
Brown & BLAck, 
per J. F. Brown. 
In some firms, particularly professional ones, where a partner 
signs the letter, he simply writes the name of the firm: 
Brown & BLACK. 


The first form is preferable, because the recipient knows definitely 
which partner has signed. Moreover, it is usually easier for the 
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principal to write his own signature than that of the firm. Where 
an employee signs, the first form should always be used. 
The best form of signature for a company is: 
For Brown & Brack Pry. Ltp., 
A. Smith, Secretary, 


PUNCTUATION 


Punctuation is an important element of composition, but is often 
neglected in business letters. Punctuation divides one sentence 
or one part of a sentence from another, to help the reader’s eye. 
Confusion may occur where wrong stops are used or where stops 
are put in the wrong place, or where they are wrongly omitted. 
The most important of the several points, stops or marks are: 


Comma (“,”).—The shortest pause in the sense or voice is 
represented by acomma. It is used, inter alia: 


(1) Between two or more words of the same part of speech, 
except where “and” is inserted: “Greece, Italy and Spain 
are peninsulas of Europe.” 

(2) Before and after words interpolated in the middle of a 
quotation: “ ‘Leave the room,’ said he, ‘and do not come 
back.’ ” 

(3) Before and after a participial clause, provided that the 
participle might be expanded into a sentence: “Caesar, 
having defeated (= after he had defeated) the Gauls, 
led his army into Britain,” but where the participle merely 
qualifies the noun as an adjective would do, no comma 
need be used: “A dog lying asleep on a public road is 
likely to be run over.” 

(4) To mark the omission and save the repetition of a verb: 
“My train is bound for Melbourne; yours, for Brisbane.” 


(5) To separate two co-ordinate clauses, when expressed at 
full length: “His vanity is greater than his ignorance, 
and what he lacks in knowledge is supplied by impu- 
dence,” but where the two sentences are not expressed 
at full length and have the same subject, the comma is 
omitted: “I made haste and caught him.” 


Semicolon (“ ;”).—A semicolon indicates a longer pause than 
that indicated by a comma. It is used chiefly to separate longer 
co-ordinate clauses. A longer pause gives greater emphasis to 
tach clause in the series: “Honesty of purpose in worldly affairs 
has many advantages over deceit. It is a safer way of dealing with 
men; it is an easier mode of despatching business; it inspires men 
with greater confidence; it acquires more and more confidence in 
itself, while deceit becomes more and more diffident.” 

Full stop, or period, indicates the close of a complete sentence. 
“4 ~ used after abbreviations, “A.D.”, “B.Ec.”, “A.F.1.A.”, 
“A.LC.A.” 
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REFERENCES TO DATES 
The horrid months of Jnst., Ult., Prox., and Idem are hereby 
expelled from the accountant’s calendar. The day and name of the 
month should always be used: “November 16,” or “16 November.” 
Throw “th” out, too. 
Why? 

(1) Inst., Ult., Prox. and Idem are incorrect. (See What « 
W ord, pp. 64 to 67.) 

(2) They are unnecessary. 

(3) They are undesirable. Dictate a letter on January 31, 
“referring to yours of lst inst.” If it is not typed until 
February 1, and the typist fails to alter the reference to 
“ult.”, as is likely, the letter is wrong. 

(4) They are confusing. A great number of decently educated 
people don’t know what they mean. 

(5) They are ugly: (a) Oh! to be in England now that inst. 
is there; (b) In the merry month of ult. (A.P.H., p. 65.) 

(6) They are snob words. 

(7) They are not English. 

“Recent date” indicates that you will not take the trouble to 
find the letter or, worse still, that you have lost it. 


THE ACKNOWLEDGMENT 
A great many idiotic forms are still in common use, of which the 
following are examples: 

(1) Your favour of 28th ult. to hand and contents noted. 

(2) We beg to acknowledge with thanks your letter of the 
Ist inst., the contents of which have been duly noted. 

(3) We are in receipt of your favour of 25th ult. and have 
carefully noted contents. 

(4) We desire to acknowledge. 

(5) Acknowledging your letter. 

(6) This is to acknowledge. 

(7) Replying to your favour. 

(8) We take pleasure in acknowledging. 

These are shorter and better: 

(1) We thank you for your letter of May 28. 

(2) I have received your letter of June 1, and shall make the 
necessary amendments to your article. 

It is a good plan to make the opening sentence do a little mort 
work than a mere acknowledgment. 

(3) The news contained in your letter of December 22 is most 
disappointing. 

(4) (A.P.H.): Our Liverpool office has sent your letter of 
May 10 to Messrs John Brown, and we enclose a copy 
of their reply. : 

(5) We are despatching to-day by book post “What a Word, 
ordered by you on March 24. 
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ACKNOWLEDGMENT OF MOoNEY 


Example of septic acknowledgment: “We beg to acknowledge 
with thanks your favour of 27th inst. enclosing cheque for £100 
which has been duly placed to the credit of your account and for 
which we beg to hand your our receipt herewith.” 

Why? 

(1) It is too long—thirty-eight words. 

(2) Why “beg”? Leave begging to Rover; he can do it more 
gracefully. 

(3) By mentioning the sum, the letter operates as a receipt 
and is subject to stamp duty. 

(4) The cheque was not placed to the credit of the payer’s 
account in the payee’s books; it was banked. 

(5) It is a dish of tripes. This covers the rest of the sentence. 

Do it yourself: “We thank you for your letter of May 27 and 
cheque, and enclose our receipt.” 

(1) It contains fifteen words as against thirty-eight. 
(2) It does not need a duty stamp. 
(3) The tripes are cut out of it. 

This roundabout way of writing is insincere and inefficient. 
Here are some extracts from Mr. P. S. Cadbury’s homily on 
“Business Correspondence” distributed to the staff at Bourneville 
in 1931: 


“Nothing is gained, and a great deal is lost, by translating everyday speech 
into the jargon known as ‘Business English.’ 

“The excuse made for ‘Business English’ is that it saves time or makes 
for clarity. But, in practice, nine times out of ten it is both cumbersome and 
more obscure than ordinary language. Compare, for instance, ‘We are 
favoured with yours of the 15th ultimo,’ and ‘We thank you for your letter 
of March 15.’ 

“The use of periphrases such as ‘We are in receipt of’ instead of ‘We 
have received,’ or ‘to be of service’ instead of ‘to serve,’ is a waste of time, 
apart from its lack of style. 

“It should be observed that the word ‘beg’ can almost invariably be 
removed from a sentence, with beneficial results to the sense. . . .” 


OTHER BEGINNINGS 


“I enclose” is better than “Enclosed please find,” “Attached 
hereto,” “Enclosed herewith,” “We beg to enclose.” 

“We wish” is better than “We are at present desirous,” “It is our 
desire.” 

“Your letter” is better than “Your favour,” “Your esteemed 
communication,” “Your advices.” 

“Give” is better than “donate.” “Donate us this day our daily 
bread.” 

“Inform” is better than “advise” unless you mean to give advice, 
that is, a letter from a taxation expert. 

“Beginning” is better than “commencement.” “In the com- 
mencement God created the heaven and the earth.” 

“It” is better than “same.” In fact, “same” is an adjective, and 
should not be used as a pronoun. 

p 
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Here are some more which have been taken from Mr. Herbert’; 
“Glossary of Brief Commercial Terms and Phrases” : 


To say: Write: 
Write Communicate 
Make inquiries Institute the necessary 

inquiries 

Your second letter Your further favour 
We agree We are in agreement 
We shall try It will be our endeavour 
Give details Furnish particulars 
Of to-day Of even date 
You... swine Your good selves 


THe ENDINGS 


The spirit of heaviness (and insincerity) pervades such expres- 
sions as “and oblige,” “assuring you of our prompt attention,” 
“thanking you for past favours,” “favour us with your order,” 
“thanking you in advance.” They have never sold a packet of 
pins. 
Put on the garment of praise! This is the way to end a letter: 
“If you spend 9/- on A. P. Herbert’s ‘What a Word,’ you will 
soon get rid of the time-devouring monkey-talk called Commercial 
English which infests your office, and you will save ( —— ) 
girl-hours a week.” 

CAUSES AND REMEDIES 

What is the cause of all this nonsense and how can it be 
remedied ? 

It was not always thus. My first employer never used “the 
foul and fatty rigmarole.” He jumped straight in: “The facts set 
out in your letter of May 24 are not clear.” “The question asked 
by you in your letter of June 4 is answered in the judgment of 
Buzfuz J. in....” His usual ending was perfect: “My fee is 
£ , which please remit.” Just conversation with the pen in 
hand. The Sydney Morning Herald, in its leading article of 
March 17, 1934, rightly says this is the first rule of the art oi 
letter writing. It was realised as early as the Greeks, for Demetrius 
Phalereus finds fault with a rather “fine” passage of a letter as 
“not the way a man would talk to a friend.” 

Let us look at the beginnings of some early letters: 


Roger Ascham wrote: 

“Augsburg, Jan. 20 1551. 

“13 Octob. We took a fair barge, with goodly glass windows.” 
Note the dates—no “ths.” Also he did not start with “We beg to 
advise that.” 

Again: “If I should write oft, ye might think me too bold.’ 
This is better than “With reference to our communication of 
17th ult., we trust you will pardon the liberty we are taking in 
communicating with you again.” 
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John Evelyn wrote to Dr. Beale: “Sir, I happened to be with 
Mr. Oldenberg.” He didn’t start with “I beg to advise you.” 

Lady Mary Wortley-Montagu wrote on an August Saturday 
morning in 1712: “I writ you a letter last night in some passion.” 
Better stuff than “As regards my communication of yesterday’s 
date I regret that owing to a misunderstanding. . . .” 

Thomas Gray began a letter in 1740: “I am to-day just returned 
from Alba.” Better than “I am only too pleased to be able to 
advise you that by even date I returned from Alba.” 

Sydney Smith in 1820 wrote: “I thank you very much for 
the entertainment I have received from your book.” Must I write 
to Mr. Herbert “Kindly accept my best thanks . . ., or “I should 
like to take this opportunity of expressing to your good self my 
thanks for the valued assistance I have derived from your 
esteemed volume” ? 

Why does the present-day business letter compare so un- 
favourably? I believe one reason is: There were no stenographers 
to dictate to in earlier times. The business man plunges into 
dictation before he has learnt anything of the art of letter writing. 
He doesn’t know how to start on the meat of his letter, so to give 
himself breathing space and to preserve his confounded omni- 
science before his typist he starts: ‘We beg to acknowledge with 
thanks receipt of your esteemed favour of 17th ult.,”—thirteen 
words. If he said: “I have your letter of May 17,”—seven 
words—he would come to the point too quickly. The remedy is: 
for the first five years of his career the business man, solicitor or 
accountant shall not be permitted to dictate a letter. He must draft 
them and bring them to you for correction. You will be able to 
do this job (not “perform this function”) after reading Mr. 
Herbert’s book. 

The shorthand manuals must also be revised. Before she reaches 
your office, the unfortunate typist has been taught that these 
abominations are part of the ritual of business. Phraseograms 
have been invented for the brutes. “I am in receipt of your 
letter” is a very beautiful phraseogram in Pitman’s shorthand. On 
the contrary, monkey English should be made difficult to write in 
shorthand. If commercial English can be made an object of shame 
to the business man and a source of pain to the stenographer it will 
soon disappear from our midst. 

There is only one book, and its name is “What a Word,” my 
copy from a bookseller, 9/- paid in cash. 
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Creditors’ Arrangements 
By W. H. Spooner, A.c.a. (Aust.) 


With the Federal elections over, the new year upon us anda 
session of a new Parliament shortly to commence, the provisions 
of the Bankruptcy Act may again be reviewed by the Federal Paria. 
ment in the not-distant future. The legislation was originally 
enacted in 1924 and amended in 1927, 1928, 1929, 1930, 1932 and 
1933. A further Bill to amend the Act was introduced in 1936, but 
was not finally dealt with. 

The numerous amendments to theAct are prima facie evidence 
that the original legislation was not as satisfactory as might have 
been expected. The trouble, however, goes deeper. In the 
majority of instances, the respective Ministers administering the 
Act have had an unenviable task in sponsoring the various amend. 
ments because of the divergent views of those interested in the 
legislation. There are two main lines of thought. The official or 
administrative view aims at stricter control of private arrange- 
ments between debtors and creditors, and lays emphasis upon 
legislative safeguards to protect and preserve commercial morality. 
The other point of view is that expressed by commercial people who 
desire effective legislation which they may use for regulating com- 
mercial transactions with reduced official supervision. 


Importance of Creditors’ Arrangements 


There is, in some directions, a lack of appreciation of the impor- 
tant part which creditors’ arrangements play in the commercial life 
of the community. Quite a number of even the old-established 
and now prosperous country storekeeping businesses, in particular 
in New South Wales, have had, at some time or another in their 
history, to make some arrangement with their creditors to tide 
them over a difficult period. Effective and successful arrangements 
of this nature are looked back upon with pride by those who have 
been interested therein. An arrangement whereunder a trader 
obtains consideration from his creditors is not an unusual occur 
rence, and to the deliberations thereon come the leaders of the 
commercial community. Where the business concerned is of any 
size, the creditors concerned have usually substantial sums involve 
and it is a matter calling for considerable judgment to decide 
whether support for the debtor, which means indirectly the prov: 
sion of further financial accommodation, is likely to prove success 
ful. Again, quite apart from the friendly personal relations whic 
generally exist between wholesalers and retailers, no supplier like 
to lose a customer who may have been upon his books for yeats 
because throughout all trades, businesses and industries, there i 
constant competition to hold sales figures. The loss of market 
is a matter which affects the community as a whole. Business 
which finally fail are seldom resurrected, and the failure of thes 
businesses brings problems to their customers, employees, prt 
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prietors, etc., no less than to their suppliers. The business transac- 
tions and associations which are maintained by arrangements 
between debtors and creditors represent in total no small contribu- 
tion to the economic well-being of the community. 

One cannot help the thought that there is too great a tendency 
to regard a deed of arrangement as a legal means to wind up the 
affairs of an unsuccessful trader. Admittedly, the winding-up 
arrangements exceed in number those in which an extension of 
time is granted to the debtor, and this will always be the case, 
because of the incidence of the failure of small businesses. Except 
in occasional circumstances, the extension of time arrangements 
have, however, the greater commercial importance. Perhaps more 
of these arrangements are’ made outside the provisions of the 
Bankruptcy Act than are made within it. Limited companies and 
deceased estates make their arrangements outside the Act. There 
is, in addition, a somewhat dangerous tendency to make private 
arrangements between sole traders or partnerships and creditors 
not evidenced by a deed of arrangement under the Act, which is 
indicative of the feeling that the expense and uncertainty of pro- 
ceedings under the legislation provided is unwarranted. It is, 
however, somewhat incongruous to have to face the situation that 
arrangements made outside of the legislation specifically provided 
may work more satisfactorily and smoothly than those operating 
within the legislation. 

The main disadvantages of the present legislation are summarised 
as follow: 

(1) As a result of various representations, the statutory 
publicity attendant upon the completion of a deed of arrangement 
has been reduced. Details of assets and liabilities, receipts and 
expenditure, have, however, to be filed with the bankruptcy 
administration and are there open to inspection by any creditor. 
This may not be unreasonable where a business is being wound up. 
It is against commercial usage, however, that a trader where busi- 
ness is being continued should suffer the possible disadvantage of 
having his financial position, etc., known to his competitors. There 
seems no good reason why more should be expected in this direction 
of a trustee or inspector under a deed of arrangement than is 
expected of a receiver, a liquidator or an executor or administrator 
of a deceased estate. 

(2) Commercial practice gives the honest, straight-forward 
trader who has failed, the opportunity of finalising his affairs by 
an arrangement with his creditors. Where the circumstances are 
unsavoury, however, the tendency is to sequestrate the estate in 
bankruptcy and thus place the debtor in the position that he has to 
apply to the Court for his release. This procedure is so generally 
accepted in commercial circles that it is not unreasonable to expect 
that legislation would follow commercial usage and distinctly 
separate the two different kinds of transactions. Despite sugges- 
tions to the contrary, the commercial world does differentiate 
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between a trader who has been made bankrupt and a trader who 
has been permitted to finalise an unsuccessful venture by means 
of a deed of arrangement. 

(3) Yet the position has occasionally to be faced that a trader 
who has failed, but still retained the goodwill of his creditors, has 
yet to be made bankrupt. This occurs when the trader has given 
some preference to one of his creditors. Proceedings cannot be 
taken to attack such a preference under a deed of arrangement and, 
consquently, the expense of sequestrating the estate (approx- 
mately £20 to £30) has to be incurred. There seems no reason 
why there should be powers given to a trustee in bankruptcy in 
this direction which are not given to a trustee under a deed of 
arrangement. 

(4) There is always the possibility that, because of some breach 
of the Act or the Rules thereunder, there will be a reference to 
Court upon some part of the trustees’ administration. Where the 
matter is an extension of time arrangement, even a brief press 
report of such proceedings has a damaging effect upon the business 
concerned. The retention of customers in country towns in particu 
lar is a difficult matter in the face of rumours and discussions 
which follow a report of proceedings in bankruptcy. 

(5) Fees and percentages payable to the bankruptcy administra- 
tion are quite an item. These fees are considerably higher than 
those payable by an executor, a liquidator or a receiver. 

(6) The Bankruptcy Act contains 223 sections distributed over 
fifteen parts, and 480 rules have been made under the Act. Parts 
XI and XII are those which specifically relate to deeds of arrange- 
ment. Difficulties are continually experienced, and it is sometimes 
impossible to decide by interpretation whether provisions in other 
parts of the Act or the many rules are applicable to Parts XI and 
XII. The English Deeds of Arrangement Act, 1914, contains 
but thirty-two sections. 


Chamber of Commerce Representations 
The Associated Chambers of Commerce have advocated for some 
years past that separate legislation be passed to provide for deeds of 
arrangement as opposed to bankruptcy. In 1935, in correspondence 
with the Attorney-General, the request was made that the prow- 
sions of Parts XI and XII of the Bankruptcy Act be adopted asa 
basis for such legislation. 


Parliamentary Bankruptcy Committee 

A Committee was set up by the Federal Parliament to review the 
general position and, in particular, certain amendments which wert 
contemplated in 1936. This Committee, it would seem, devoted the 
major portion of its time to the specific amendments which were 
then proposed, and bt little time to the general and more important 
considerations. The Committee reached, inter alia, the following 
conclusions : 
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(1) Because of the provisions of the Commonwealth Constitu- 
tion, the Commonwealth Parliament would have, in substance and 
effect, to deal legislatively with bankruptcy and insolvency in any 
Deeds of Arrangement Act and, therefore, no useful purpose would 
be served by two separate Acts dealing with one subject. 

(2) There was no substance in the objection to the existing 
Act as regards stigma. 

(3) There was no advantage to be gained by the suggestion of 
the Chamber of Commerce that a commercial man be appointed to 
administer a new Act under the Department of Commerce. On the 
contrary, “the evidence placed before the Committee supports the 

_view for strengthening, not weakening, provisions enabling the 
Court to act in the public interest when justified.” 

The first point turns entirely upon the interpretation of the 
Constitution of the Commonwealth. The Commonwealth Parlia- 
ment has power to legislate in regard to matters of bankruptcy and 
insolvency. If legislation relating to schemes and deeds of arrange- 
ment in separate parts of a Bankruptcy Act is constitutional, it is 
dificult to understand what objection there can be to legislation 
connected with schemes and deeds of arrangement being made the 
subject of a separate Act. Eminent legal opinion supports the view 
that a Deeds of Arrangement Act would be constitutional. 

A good deal of criticism has been directed against the report of 
the Parliamentary Committee. Some of this criticism would have 
been avoided if the Committee had ascertained the views of at least 
some commercial people upon the effectiveness of the existing 
legislation. So far as I am aware, there was no attempt on the part 
of the Committee to ascertain the views of commercial people or 
legal and accountancy bodies in Sydney. Legislation concerning 
arrangements between debtors and creditors approaches in impor- 
tance the Companies Act, Bills of Exchange Act and Bills of 
Sale Act so far as trading interests are concerned. A discussion 
thereon between a Parliamentary Committee and commercial people 
affected by the legislation might accordingly have assisted the 
Legislature. 


General 


It is easier to be critical than it is to be constructive. My own 
views I divide into two compartments. The first approaches the 
problem shortly, and is that, for the time being at least, there should 
be no further amendments to the present legislation. The 1936 
proposals, for instance, contain little that is of importance, and in 
general terms are more irritating than effective. Despite existing 
imperfections, we are now accustomed to the Act, and it is now 
working more smoothly than it has done in past years. A period 
| of uncertainty seems to follow each set of amendments until the 
effect thereof is decided by litigation. If this can be avoided, so 
much the better. 
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It is not so easy to set out briefly the wider question of what 
new legislation is desirable. In principle, the matter is easy, in 
that there is little dispute in commercial circles that separate 
legislation is required to cover deeds of arrangement as opposed 
to bankruptcy. In practice, however, the problem is still the same 
as when the Bankruptcy Act of 1924 was under consideration, in 
that the procedure in some States differs from that used in other 
States. The 1924 legislators solved the question by including 
Parts XI and XII in the Act. Both these parts deal with arrange. 
ments without sequestration in bankruptcy and, speaking generally, 
Western Australia and South Australia use the provisions of 
Part XI, whilst the remaining States use Part XII. In such 
circumstances, probably the most effective method would be for the 
Federal Parliament to vacate the field of legislation altogether and 
revert to the old position of each State legislating in accordance 
with its own requirements. In view, however, of the natural 
tendency towards more legislation of a federal nature, such a 
proposal is not likely to be favourably regarded. Accepting this to 
be the position, and remembering the difference of opinion between 
the eastern and western States concerning procedure, leads to 
support of the Chamber of Commerce proposals. These proposals 
aim at a Deeds of Arrangement Act, giving creditors the choice of 
alternate procedures based upon Parts XI and XII of the Act, but 
modified to suit commercial creditors. The modification suggested 


would be along the lines of conciseness, reduction of control by 
official administration, and the right to submit litigious matters 
such as preferences and voidable settlements to a Court without 
the necessity for bankruptcy proceedings. 
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Defalcations of Employees 


(The following interesting comments are re-published from an 
editorial in “The Canadian Chartered Accowntant” for 
February, 1938) 


In their everyday practice, members of the accountancy profes- 
sion not infrequently uncover defalcations and other dishonest 
practices. Such discoveries afford some opportunity of studying 
human nature and of getting an insight into the character of the 
one who, taking liberties with his employer’s property, discovers 
himself heavily in debt to the firm’s cash drawer and unable to make 
restitution. What sort of person, then, is this embezzler who, 
up to a point of time, was an earnest, honest individual with a 
satisfactory business reputation and a good future before him? 


tne Typical Embezszler 

As theft claims are received daily by the surety companies on 
this continent, their files of actual cases contain some enlightening 
facts and figures. We are indebted to the United States Fidelity 
and Guaranty Company of Baltimore for furnishing particulars 
from a study made by them of “a thousand and one” cases (963 
men and 38 women) taken at random. 

An examination of these cases reveals the typical embezzler as 
thirty-six years of age, with a wife and two children to support. 
He is not of feeble mind, but on the contrary, has an average 
intelligence. He is not a hardened criminal, nor does he live in a 
neighbourhood where crime exists. He has received a fair educa- 
tion, his upbringing has been good, he lives comfortably, is a good 
mixer, participates in social and community affairs, takes liquor 
occasionally, and owns a medium-priced automobile, on which a 
balance is still owing. He is to be found in every province of 
Canada and in every part of the United States. He is in posts of 
varying importance from watchman in the warehouse to president 
of the company. In many cases, he is the cashier, but in numerous 
others he handles no money and is in positions where possibilities 
of embezzlement seem quite remote. Sometimes, he works in 
collusion with others; for the most part, however, he avoids taking 
anybody into his confidence and prefers to act alone. No section 
of the mercantile and industrial world is without him; he is found 
in every kind of manufacturing business, with mining and lumber 
companies, with brokers, wholesalers and retailers, and with pub- 
lishers, theatres and hotels. Even hospitals, churches and religious 
organisations are not exempt from his manipulations and raids 
upon the treasury. 

Occupations and Ages 

A survey of the occupations of these men shows that 115 were 
salesmen, 262 were representatives of oil and gas companies, insu- 
tance, motion picture, automobile and advertising companies, 201 
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were branch managers, 105 were cashiers and collectors, 69 were 
bookkeepers, and 66 executive officers and treasurers; the remain. 
der were in a variety of positions of trust. Of 38 women, 30 were 
cashiers and bookkeepers. A study of the ages reveals the interest. 
ing information that 24 per cent. of the men and 34 per cent. of 
the women were under thirty years; 44 per cent. and 37 per cent, 
respectively were between thirty and thirty-nine years; 21 per cent, 
and 24 per cent. between forty and forty-nine years; and the few 
remaining were scattered all the way between the ages of fifty 
and eighty-five. 

Motives 

How did the persons whom we have described come to be 
thieves? An inquiry into their history by the Guaranty Company 
reveals the fact that the great majority lived beyond their means 
and that, had they disciplined themselves through possible econo- 
mies, the temptation to embezzle would probably never have arisen, 
In fact, the downfall of over 34 per cent. of the women and 17 
per cent. of the men was traceable directly to this cause. Often 
the embezzler has domestic troubles—a wife who is a spendthrift 
or an invalid, ailing children, or an ambitious family whose wants 
are hard to satisfy. He himself may have companions who lead 
him into drinking, gambling and speculations; his debts mount, 
and in order to ease the pressure of creditors he uses his employer's 
funds. And the strange part of it all is that he regards this as only 
a temporary borrowing; he never consider himself in any wise a 
thief. Of the 963 cases of men mentioned, 13 were operating 
another business, 14 were mentally irresponsible, 18 had an in- 
adequate income, 57 had sickness in the family, 84 were engaged 
in speculation, 102 had become infatuated with other women, 133 
were bad business managers, 156 allowed their debts to accumulate, 
161 lived above their means, 169 indulged in drinking and gambling, 
41 were criminal characters, and the remaining 15 “borrowed” for 
various reasons. In the case of the 38 women, 24 had an accumula- 
tion of debts or were living above their means. 

For most of these unfortunates the trouble started when the 
first money was taken and the theft not discovered. At this 
particular point we think that employers are much to blame for 
failing to have an effective system of internal check. With no 
adequate check present, the temptation to repeat the act could not 
readily be resisted; other peculations soon followed and became 
more frequent and of greater amount. The race horse backed did 
not prove a winner; the stocks bought on margin did not take 
the expected rise; and the need of additional cash became more and 
more pressing. When the thefts came to light, little or not any of 
the embezzled funds or goods was available for making restitution. 


The Auditor and the Embezzler 


Unless some form of internal check is present, the schemes of 
the transgressor may remain hidden for years, or may never come 
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to light, restitution in some cases having perhaps been made. The 
regular audit by professional accountants is a valuable safeguard, 
but it is no guarantee that every type of fraud has been disclosed in 
the accounts examined. The auditor is expected to exercise skill 
and care in his work, but to give an abstract definition of skill and 
care is not possible, or, as Mr. Justice Lindley stated in Jn re 
London and General Bank (1895): “What is reasonable care in 
any particular case must depend upon the circumstances of that 
case. When there is nothing to excite suspicion very little enquiry 
will be reasonable and sufficient . . . where suspicion is aroused 
more care is obviously necessary.” Mr. Justice Alverstone also 
stated in the London Oil Storage Company Case (1904): “... if 
circumstances of suspicion arise it is the duty of the auditor, in so 
far as these circumstances relate to the financial position of the 
company, to prove them to the bottom.” By way of illustration, 
may we mention a case which came to our attention a few years 
ago in one of our Western provinces? A chartered accountant and 
his assistant were examining the accounts of a department of 
government which was almost altogether under the control of one 
official The invoices for purchases of building materials had 
been approved by this official and cheques duly issued by the 
treasurer in payment. There was nothing in the transactions to 
excite suspicion. The street address of the company, however, 
happened to arouse the curiosity of the auditor, since it was on his 
usual route to his office, and he could not recall ever having 
seen a lumber yard there. On investigation the address proved to 
be that of a vacant lot. Confronted, the official confessed to frauds 
extending over a considerable length of time, amounting to 
hundreds of dollars of government funds, and to having the neces- 
sary stationery printed in another city to avoid arousing local 
suspicion. 

While many frauds are disclosed by the regular audit of the 
records of companies—and no one can estimate how many frauds 
are prevented by the watchfulness and regular examination of the 
auditor—such an audit must not be regarded as a guarantee that 
all frauds are brought to light. The number of daily commercial 
transactions of our modern corporations render it physically impos- 
sible for the outside auditors to check all transactions, and most 
large firms have a permanent staff of internal auditors for this 
purpose. Perhaps the best assurance against theft and other 
frauds is the regular examination of the accounts by outside 
auditors, together with an effective system of internal control 
that is followed to the letter, that is ever under the vigilance of 
senior officials and that is receiving the co-operation of all 


concerned. 
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Working Capital 
By O. R. MacDona cp, A.1.C.A. 


The simplest definition of “working capital” is that it is the 
surplus of current assets over current liabilities—and this definition 
meets with fairly general approval. Some authorities regard it as 
inadequate, but an examination of their objections frequently dis. 
closes that they are levelled more against the misleading classifica- 
tion of certain assets and liabilities as “current” than against the 
principle of the definition. A definition sometimes given, viz., that 
working capital is current assets less liabilities to the public—while 
it may be correct in many instances, obviously requires some 
modification. For example, irredeemable debentures are liabilities 
to the public, but they would not be taken into account in arriving 
at the amount of the working capital. 

Some writers consider that the term “working capital” conveys 
a wrong impression, or that it is not sufficiently descriptive. They 
prefer such terms as “active capital,” “liquid capital,” “net cash 
or its equivalent,” etc. However, the term “working capital” has 
become well established, and students need have no hesitation in 
using it in examination problems. 

In ascertaining the working capital, a correct ascertainment 
of what are current assets and what are current liabilities is 


essential. In practice, and even in examination problems, it is not 
always easy to determine which assets and which liabilities are 
“current.” Furthermore, correct valuation is essential, and it is 
often difficult to assess these assets and liabilities at their true 
values. The first step in the ascertainment of working capital, 
therefore, is to examine closely all the assets and liabilities and to 
group them correctly in the balance sheet. 


Current Assets 


Two tests can be applied in determining whether or not an asset 

is current, viz. : 

(a) Is is readily convertible into cash? 

(b) Is it constantly being altered in form or value in the 

course of business transactions ? 

If the answer is in the affirmative to both of these questions, the 
asset is a current asset; if in the affirmative to one only, there is 
a strong presumption that it is, but there may be other circumstances 
which disclose that it cannot properly be so regarded. Sometimes, 
however, it is not readily apparent that an asset does comply with 
these requirements. Take, for example, a temporary investment 
of surplus funds which are not immediately required, but which wil 
be required in the space of a relatively short period. The amount 
of the investment, while being readily convertible into cash, is 
fixed in form and value. Actually, however, it may be considered 
as part of the cash, which is varying from day to day. 





1938 THE AUSTRALIAN ACCOUNTANT 


The simplest form of subdivision of current assets is into: 


(1) Liquid assets, consisting of cash in hand; cash in bank on 
current account; temporary investments, etc. 

(2) Floating assets, consisting of stock-in-trade; sundry debtors ; 
bills receivable; etc. 

Another subdivision, which possesses some advantages over the 
above, is: 

(1) Working assets, such as cash in hand and at bank; sundry 
debtors; bills receivable; raw materials; partly finished and 
finished stocks. 

(2) Trading assets, such as supplies and stores; cash in agents’ 
hands; advances to salesmen, etc.; insurance and other charges 
paid in advance. 

The reason for the inclusion of such items as prepaid rent, 
insurance, etc., and stores, is that they enter into the cost of the 
finished product, and are realised in the making of sales in the 
same manner as the investment in raw materials is liquidated. 

(3) Other convertible assets, such as temporary investments in 
readily marketable securities, to which reference has already been 
made. An example is a short-term fixed deposit for, say, three or 
six months. As the investment is re-convertible into cash at the 
expiration of a short period, the liquidity of the business is not 
affected. 


In contrast to current assets are the fixed assets and intangible 
assets. Fixed assets may be defined as those which afford the 
facilities for conducting the business, the investment in them 
being more or less permanent. Included under this heading are 
land and buildings; plant and machinery; furniture and fittings; 
motor-cars and other vehicles; and investments not readily 
realisable, made for a fixed (long) term, or for a definite purpose, 
eg., a sinking fund investment. Intangible assets are fixed assets, 
but, their value being intangible or unassessable, they are generally 
grouped in a separate division in a balance sheet. The figures 
which are set out against them are purely the book figures, and 
may have little relation to their present value, if any, to the 
business. It is a prudent plan to write such assets off as soon as 
possible. Examples of intangible assets are preliminary expenses, 
goodwill, patent rights, and copyrights. 


Current Liabilities 


The liabilities of a business may be divided into two classes— 
those owing to the proprietors, and those owing to the public. The 
latter are further divisible into fixed or deferred liabilities, and 
current liabilities. Deferred liabilities are those which will have 
to be met only in the event of the cessation of the business (e.g., 
irredeemable debentures ), or which do not become due for payment 
for some considerable time (e.g., mortgages and debentures due at 
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some specified time). Current liabilities, on the other hand, are 
those which are payable immediately or in the near future. 

The most common items of current liabilities are trade creditors, 
short-term loans to the business, and bills payable. Some differ. 
ence of opinion exists as to whether or not a bank overdraft should 
be classed as a current liability. When reading the views of 
English and American writers in this regard, it must be remem. 
bered that the practice in respect of overdrafts in England and 
America differs from that in Australia. 

In Great Britain, when a loan on overdraft is arranged for, say, 
£1,000, the usual course is for that sum to be credited immediately 
to the borrower’s current account, and debited to him in a loan 
account. The bank has lent him £1,000, and he is charged with 
interest on that amount from the date of the loan, no matter what 
credit balance he may have in his current account. 

In America, the overdraft is usually effected by the borrower 
accepting a bill for the amount advanced by the bank. This bill is 
due for payment, together with interest on the full sum, at a definite 
future date. 

The practice in Australia is different. When a customer of a 
bank arranges for an overdraft of £1,000, the intention of both 
parties is that that sum shall be the maximum amount he is entitled 
to borrow. No loan account is opened by the bank, but the custo- 
mer is entitled to overdraw his current account to the amount 
arranged for. Interest is charged on the fluctuating daily balance 
of the current account, while it is in debit. The banker usually 
reserves the right to call in the overdraft in full or in part at any 
time. 

In view of the banker’s right in this regard, a bank overdraft must 
generally be considered to be a current liability. It may be possible 
to discharge it at any time by issuing debentures or by effecting a 
fixed mortgage on a property, and in such circumstances the over- 
draft is sometimes treated as a deferred liability. The fact that 
a bank holds the title deeds of a property by way of an equitable 
mortgage does not of itself make the overdraft a deferred liability; 
such an arrangement is merely to make the bank a secured creditor 
if the customer is unable to liquidate the overdraft when he is 
required to do so, or in the event of bankruptcy or liquidation. 

The safest plan, unless the circumstances are exceptional, is to 
class an overdraft as a current liability. It is not a fixed amount, 
but varies daily. If it were regarded as a deferred liability, there 
would arise the absurd position that, by drawing cheques amounting 
to, say, £1,000 in payment of the trade accounts due at the end 
of a month, the working capital would be increased by that figure. 
Actually the financial position has not altered ; all that has happened 
is that one creditor of the concern has taken the place of many. 
Businesses that pay accounts regularly on the last day of the month 
may, at balancing date, seriously over-estimate the amount of their 
working capital if they exclude the overdraft. 
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Where it is felt that the bank overdraft can reasonably be 
omitted from the current liabilities, the amount so excluded should 
be a fixed sum, not the actual amount of the balance on any 
particular day. It should be the figure which it is known can be 
promptly obtained from other sources in order to discharge the 
overdraft, wholly or in part. 

Another important exception to the general rule of classification 
is where any debentures, loans, or other liabilities, usually coming 
correctly under the heading of deferred liabilities, fall due for 
payment in the current financial period. They would then be 
classed as current liabilities and—for the purpose of ascertaining 
the working capital—any specific assets which have been set aside 
to meet these liabilities would be classed as current assets. 


The Balance Sheet 


In any well-drafted balance sheet, the assets are grouped into 
“current,” “fixed” and “intangible,” and the liabilities into “cur- 
rent,” “deferred,” and “proprietors’ funds.” A balance sheet 
should give to the proprietors the maximium information, con- 
sistent with clarity, relative to their business. For that reason, if 
the conventional form of balance sheet is used, whereby the 
liabilities appear on one side and the assets on the other, each group 
should be totalled. From the totals of the current assets and current 
liabilities the working capital will then be readily apparent. In 
the arrangement of the assets and liabilities, one can be guided only 
to a limited extent by definite rules. Each item must be regarded 
in the light of the particular circumstances. What is a fixed asset 
in one instance may be a current asset in another. Care must also 
be taken that assets are not overvalued or liabilities understated. 
For instance, stocks must not exceed market values, and proper 
provision must be made for doubtful debts. Fixed assets are not 
necessarily taken in at realisable values; current assets should 
always be taken in at not more than those values. 

The working capital does not always reflect the liquid position. 
It is the amount available for carrying on as a business, not the 
amount of cash actually available at any particular time. A business 
may have current assets which are to current liabilities in the 
excellent ratio of five to one, yet may suffer temporary financial 
embarrassment. This may occur when the greater part of the 


investment in current assets is in stocks and debtors’ balances. 


What may be a healthy ratio of current assets to current liabilities 
in one business may be unsatisfactory in another. Thus, a retail 
house selling mainly for cash and stocking only quick-selling lines 
may be over-capitalised if the ratio is three to one, whilst a manu- 
facturer giving long-term credit, and spending months in building 
up stocks for a seasonal trade, may on the same ratio be under- 
capitalised, and find difficulty in meeting his financial obligations at 
certain periods. 

A proper appreciation of working capital is essential in any 
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interpretation or criticism of accounts, and particularly in asoes 
taining the financial stability of a concern and whether it is p 
gressing or losing ground. In any comparison of balance sheet 
over a pericd of years, the variations in working capital are impor 
tant. Any special matters affecting it must be taken into accoun 
For instance, the introduction of new capital; proprietors’ draw 
ings or dividends; borrowing by debentures or on mortgage; 
purchases or sales of fixed assets, will all cause the ratio of curreng 
liabilities to current assets to alter and the working capital 
increase or decrease. Due consideration should be given to thegg 
matters, but they must be regarded in a different light, in the 
interpretation of the finances of the business as a whole, frog 
fluctuations brought about by trading operations. f 
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